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THE 


LAW   OF  DEFAMATION. 


PART    THE   FIRST. 


(Bt  tf)t  SSMronfl;* 


CHAPTER  I. 

OF   LIBELS   AFFECTING   PARTICULAR   PARTIES. 

Defamation  has  been  treated  by  our  modern  law  as 
of  two  kinds;  written  and  oral.  Modem  usage  has 
also  given  to  written  defamation  the  title  of  libel,  and 
to  oral  defamation  that  of  slander.  The  use  of  the 
term  slander  in  this  restricted  sense  is  not,  indeed, 
etymologically  correct,  nor  is  it  in  accordance  with 
ancient  authorities;  but  the  dbtinction  itself  is  un- 
known in  the  old  books  and  abridgments  (a) ;  and  it  is 
more  convenient  to  give  to  written  defamation  and 
spoken  defamation  those  arbitrary  titles  which  usage 
has  now  fully  established. 

Defamation,   therefore,  is  divided  into  Libel  and 
Slander. 

(a)  TTiorky  v.  Lord  Kerry,  4  Taunton,  355. 

B 


2  THE   LAW  OF   DEFAMATION. 

Although  all  libels  are  punishable  by  indictment  as 
public  offences,  yet  those  which  concern  individuals, 
and  those  which  concern  the  public  alone,  differ  so 
essentially,  that  it  will  be  necessary  to  consider  .them 
as  two  separate  classes. 

First,  then,  of  libels  affecting  particular  parties. 

A  libel  of  this  class  may  be  defined  to  be  any 
writing,  picture,  or  other  sign,  tending,  without  lawful 
excuse,  to  injure  the  character  of  an  individual.  (6) 

According  to  the  authority  of  Lord  Coke,  a  scan- 
dalous libel  in  writing  is,  when  an  epigram,  rhyme,  or 
other  writing  is  composed  and  published  to  the  scandal 
or  contumely  of  another,  by  which  his  fame  or  dignity 
may  be  prejudiced,  (c) 

Holt,  C.  J.,  in  Cropp  v.  Tilney  (rf),  laid  it  down  that 
scandalous  matter  b  not  necessary  to  make  a  libel ;  for 
it  is  enough  if  the  defendant  induced  an  ill  opinion  to 
be  had  of  the  plaintiff,  or  made  him  contemptible  and 
ridiculous. 

In  Macgregor  v.  Thwaites  (e)  it  was  held,  per  Bay- 
ley,  J.,  that  any  writing  is  a  libel,  provided  the  ten« 
dency  of  it  he  to  bring  a  man  into  hatred,  contempt, 
or  ridicule. 

By  the  rule  thus  laid  down,  every  publication  may 
be  tried.  Thus  it  has  been  held  that  the  words  rogue, 
rascal,  swindler,  villain,  are  libellous.  (/)  So  it  is  to 
publish  of  a  gunsmith  that  he  shoots  out  of  a  leathern 
gun  (ff) ;  of  a  person  that  he  has  insulted  females  in  a 
barefaced  manner  (h),  or  that  he  stunk  of  brimstone 

(h)  1  Stflrkie  on  Slander  and  748  ;    VUhrs  v.  Mov^ey,  2  Wi]s. 

Libel,  153.  n.  (c).  408 ;  Bdl  v.  Stone,  I  B.  &  P. 

(c)  5  Rep*  125.  331. 

(d)  3  Salk.  226.  g^^f  >  ffamuiTry.  Delany,  2  Str. 

(0  3  B.  &  C.  33.  (i)  aement  t.    Chivis,  9  B. 

(/)  TAnsonv.  Stuart,  I  T.  R.     &  C.  172  ;  4  M.  &  R.  127. 
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and  had  the  itch,  (t)  So  it  is  libellous  to  publish  of 
the  plaintiff  that,  although  he  was  aware  of  the  death 
of  a  person  occasioned  by  his  improperly  driving  a 
carriage,  he  had  attended  a  public  ball  in  the  evening 
of  the  same  day.  (A)  To  publish  in  a  newspaper  a 
story  of  an  individual  calculated  to  render  him  ludi- 
crous is  libellous,  although  he  may  have  previously 
told  the  same  story  of  himself.  (/)  It  is  libellous  to 
publish  of  a  protestant  archbishop  that  he  endeavours 
to  convert  Roman  catholic  priests  by  promises  of 
money  and  preferment,  (m)  It  is  libellous  also  In  one 
newspaper  to  publish  of  another  newspaper  that  it  is 
low  in  circulation,  although  it  is  not  libell6us  to  state 
of  it  that  it  is  vulgar  or  scurrilous,  (n) 

It  has  been  held,  however,  not  to  be  libellous  to 
publish  of  a  man  that  he  has  been  engaged  in  a  gam- 
bling fracas  arising  out  of  a  dispute  at  play,  without 
an  averment  that  illegal  play  was  intended  (o) ;  nor  to 
publish  a  notice  that  *^  The  reverend  J.  Robinson,  the 
plaintiff,  and  Mr.  J.  R.,  inhabitants  of  this  town,  not 
being  persons  that  the  proprietors  or  annual  sub- 
scribers think  it  proper  to  associate  with,  are  excluded 
this  room.**  (p)  The  ground  of  this  decision  seems 
to  have  been  the  absence  of  any  averment  that  the 
meaning  of  the  notice  was  that  the  parties  named  were 
unfit  for  general  society.  There  was  nothing  to  show 
what  the  objects  and  rules  of  this  society  were,  and  the 
exclusion  of  these  parties  might;  have  proceeded  from 

(t)  rUkn  V.  Mowleyy  2  Wils.  Rdbefon,  5  Bing.  17 ;  2  lil  ft  P. 
403.  32. 

(A)  Churehm(Lord)v.  Hunt,         (~)  ^^^  ^-  ^^^^^  1  Esp. 

2  B.  &  A.  685 ;  1  Chit.  480.        ^^J-     ^   ^  ^.       ,  ^     , 

,^    >,    .  ™-    .        «.  (o)  Forbes  t.  King,  1  DowL 

(/)  Cook  V.    Ward,    6  Bmg.     p  ^^  gi^g. 

409;  4  M.  &  P.  99.  '^p^  R^inson    y.    Jermyn,   1 

(m)    Tnam  {Archbishop)   v.     Price,  11. 
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reasons  not  at  all  affecting  their  fame  or  dignity.  It  is 
not  libellous  to  publish  of  a  catholic  priest  that  he  has 
enjoined  a  degrading  penance ;  in  the  absence  of  an 
averment  in  the  declaration  that  such  an  imputation 
-would  be  injurious  to  the  character  of  the  plaintiff,  and 
expose  him  to  the  censure  of  his  superiors,  (q) 

As  to  the  form  of  expression  in  which  a  libel  may  be 
conveyed  we  shall  have  occasion  to  speak  more  largely 
when  we  come  to  treat  of  the  pleadings  in  an  action. 
It  may  be  stated  here,  however,  that  the  language 
charged  as  libellous  will  receive  the  interpretation  which 
an  ordinary  reader  would  put  upon  it, — that  the  most 
innocent  words,  if  shown  by  the  context  to  be  used 
ironically, — such  as  "an  honest  lawyer," — may  be 
libellous  (r) ;  insinuations  conveyed  by  questions  may 
be  libellous;  and,  generally,  a  publication  is  to  be 
judged,  not  according  to  any  mental  reserved  con- 
struction of  the  author,  but  according  to  the  meaning 
intended  by  the  author  to  be  put  upon  his  language 
by  those  who  would  read  it.  (s) 

Thus,  when  one  newspaper  copied  a  libellous  para-* 
graph  from  another,  adding  the  word  <^ fudge"  at  the 
end,  it  was  held  in  an  action  brought  by  the  party 
libelled  that  it  was  a  question  for  the  jury  whether  the 
object  was  to  vindicate  the  character  of  the  party  and 
to  ridicule  the  story  by  the  addition  of  the  word,  or 
whether  it  was  only  introduced  for  the  purpose  of 
creating  an  argument  in  case  proceedings  should  after- 
wards be  taken.  (^)  And  if  in  a  libel  asterisks  be  put 
instead  of  the  name  of  the  party  libelled,  it  is  sufficient 

(g)  Jffeame    v.     StoweU,    12  («)  Holt,  R.   425;    9  East, 

Adol.  &  E.  719.  96  ;  10  Mod.  196. 

(r)  Harvey  v.  French,  2  Tyr.  (t)  Hunt  v.  Algar,  6  C.  &  P. 

585;  1  C.  &  M.  11  ;  2  M.  &  245.     Lyndaurst. 
i^cott,  591  ;  BoydeU  v.  Jones,  7 
D.  P  C.  210 ;  4  M.  &  W.  446. 
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that  the  plaintiff  should  be  so  designated  that  those 
who  know  him  may  understand  that  he  is  the  party 
meant.  It  is  not  necessary  that  all  the  world  should 
understand  this,  (u) 

Pictures,  efBgies,  inscriptions,  and  communications 
by  signs  fall  under  the  same  rule  as  writings,  and  are 
libellous  whenever  they  tend  to  the  scandal  or  con- 
tumely of  another,  by  which  his  fame  or  dignity  may 
be  prejudiced. 

Thus  it  is  libellous  to  suspend  a  lamp  before  a  house 
in  the  daytime,  thereby  intimating  that  it  is  a  bro- 
thel, (a?)  A  picture  of  a  man  and  his  wife,  with  the 
inscription  "  Beauty  and  the  Beast, "  is  a  libel,  (y) 
Carrying  a  man  about  with  horns  fixed  to  his  head, 
and  setting  him  to  bow  against  the  plaintiff's  door,  is 
libellous,  (^z)  **  In  case  upon  libel,  it  was  held  by 
*^  Holt,  C.  J.,  it  is  sufficient  if  the  matter  be  reflecting ; 
<<  as  to  paint  a  man  in  a  disgraceful  situation."  (a) 
Blackstone  observes,  that  <<as  to  signs  or  pictures  it 
**  seems  necessary  always  to  show,  by  proper  inuendoes 
<<  and  averments  of  the  defendant's  meaning,  the  import 
**  and  application  of  the  scandal,  and  that  some  special 
<<  damage  has  followed ;  otherwise  it  cannot  appear  that 
**  such  libel  by  pictures  was  understood  to  be  levelled 
<<  at  the  plaintifl^  or  that  it  was  attended  with  any  ac- 
^<  tionable  consequences."  (5)  But  this  opinion  of  the 
learned  judge,  as  to  the  necessity  of  proving  special 
damage,  does  not  appear  to  have  been  in  any  instance 
followed  by  the  courts,  and  has  been  combated  by  all 
his  commentators. 

(«)  Bourhe  v.    Warren^  2  C.  (z)  Austin  y.     CuJpepperj    I 

&  P.  S07.     Abbott.  Show.  314. 

(ff)  SpaRy,  Maasey,  2  Stark.  (a)  11  Mod.  99. 

559.  (6)  3  61.  Com.  126. 

(y)  Du  Bost  V.  Beresford,  2 
Camp.  511. 
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The  libel  act  32  G.  3.  c.  60.  has  not  taken  from  the 
court  the  power  of  deciding  that  the  words  laid  in  a 
declaration,  indictment,  or  information  do  not  amount 
to  a  libel,  (c)  Therefore  the  court  may  decide  upon 
demurrer,  without  the  intervention  of  a  jury,  or  upon 
motion  in  arrest  of  judgment,  after  verdict  delivered, 
that  the  words  laid  do  not  amount  to  a  libel. 

(c)  Heame  v.  Stowett,  12  Adol.  &  £.  730. 
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Sect.  1. —  Generalfy, 

Private  slanders  differ  from  private  libels  in  the 
gravity  of  the  charge  made,  as  well  as  in  the  method 
of  communicating  it.  Any  written  communication, 
injurious  to  a  man's  faipe  or  dignity,  is  a  libel; 
but  a  spoken  communication  is  not  a  slander  (a)  in 
the  legal  meaning  of  the  word,  unless  it  amount  to 
a  charge  of  having  been  guilty  of  a  crime,  or  of  having 
one  of  certain  contagious  disorders;  or  unless  it  be 
spoken  prejudicially  of  a  person  in  relation  to  his 
office,  or  his  profession  or  trade,  or  his  inheritance ;  or 
unless  the  words  spoken,  being  in  themselves  disparag- 
ing (b),  have  been  the  occasion  of  a  specific  damage 
to  the  party  charged  by  them. 

(a)  This,    like    every   otW  4  Co.  15;  6  Mod.  24;  6  Mod. 

rule  in  our  decision-formed  law  104.  200;  2  Salk.  696;   Holt, 

of  defamation,  oscillated  for  a  40  ;   8  Mod.  24;    Hob.  81 ;  9 

]ong  while    before    it    became  East,  99. 

fixed.     The  curious  reader  may  (6)  Kelly  v.Partingtonf  3  Nev. 

consult  the  early  cases,  1  Bulst.  &  M.  1 17 ;  5  B.  /^  A.  645 ;  4  B. 

40;  3  Bulst.  167 ;  Cro.  Eliz.  6 ;  &  A.  700. 
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Sect.  2.—  Cfthe  Charge  of  Crime. 

As  to  the  charge  of  crime,  it  is  now  fully  established 
that  it  must  be  such  an  offence  as  is  punishable  in 
a  temporal  court  of  criminal  jurisdiction. 

The  words  "traitor,"  "murderer,"  "thief,"  "sheep- 
"  stealer,"  "pickpocket,"  "felony,"  "perjury,"  "sub- 
"  omation  of  peijury,"  forgery,"  "  robbery,"  when 
used  in  such  a  manner  as  to  convey  an  imputation  of 
these  crimes,  amount  to  slander,  (c) 

The  offence  charged,  also,  must  be  clear  and  well 
defined ;  cozening,  cheating,  bloodsucking,  companion 
of  cut  throats,  are  too  indefinite,  (d)  Thus  to  say  of  a 
man  that  he  is  a  rogue  or  a  swindler  is  not  slander,  (e) 
In  Jackson  v.  Adams  (/),  the  matter  charged  a3  slander- 
ous was,  "  Who  stole  the  parish  bell  ropes  ?  "  with  an 
Inuendo,  that  defendant  meant  that  the  plaintiff  when 
churchwarden  had  stolen  the  parish  bell  ropes.  It  was 
held  that  this  was  not  slander ;  for  that  the  possession 
of  the  parish  bell  ropes  is  in  the  churchwarden,  and. 
that  therefore  he  could  not  have  been  guilty  of  a  felony 
of  them.  But  this  case,  as  well  as  several  others  of  a 
similar  tendency  (^)»  seem  to  have  been  so  decided 
upon  the  ground  that  the  impossibility  of  the  felony 
was  so  notorious  that  the  bystanders  could  not  under- 
stand that  felony  was  intended  to  be  imputed. 

In  the  recent  case  of  Heming  and  Wife  v.  Power  (h) 
the  words  charged  were,  "  It  has  been  ascertained  be« 

(c)  Dal.  17;    Bro.  Ac.  sur  Blac.  531;  To  write  of  ii  man 

le  Cas.  pi.  2 ;  27  H.  8 ;  14  Mo.  that  he  is  a  swindler  is,  of  course, 

29 ;  1  Camp.  48 ;  3  Bulst  S03 ;  libellous,  J'Anttm  v.  Stuarif  I  T. 

Cro.  Car.  276;  1  Vin.  Abr.  405;  R.  748. 

Cro.  Elis.  308:    2  Wils.  87;         (/)  2  Seott,  599;   2  Bing. 

Cro.  Jac.  247  ;  11  Mod.  255.  N.  R.  402 ;  1  Hodges,  339. 

(d^  3  Lev.  171 ;  Cro.  Eliz.         (g)  4.  Rep.  16;  1  Cr.  &  M. 

95.  554 ;  2  Salk.  694 ;  Nev.  64.  675. 

(e)  Savile  v.  Jardine,  2  H.         (A)  10  M.  &  W.  564. 
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^  yond  doubt  that  Mr.  Allejue  and  Mrs.  Dempster 
*^  Heming  are  not  only  not  brother  and  sister,  but 
'^  man  and  wife ;"  inuendo,  that  the  said  R.  M.  C,  being 
married  to  H.L.Alleyne,  had  afterwards  feloniously 
married  the  plaintiff  Dempster  Heming;  the  said 
H.  L.  Alleyne  being  still  alive.  There  was  an  intro- 
ductory averment  in  the  declaration,  that  Mrs.  Heming 
and  Alleyne  were  brother  and  sister,  and  this  by  the 
plea  was  admitted  on  the  record.  In  arrest  of  judg- 
ment it  was  urged,  that  there  was  no  indictable  offence 
charged  by  the  words ;  for  if  Mrs.  Heming  and  Alleyne 
were  brother  and  sister,  (and  this  was  admitted  on  the 
record,)  any  marrii^e  between  them  must  be  void  ab 
initio,  and  consequently  she  could  not  be  guilty  of 
bigamy  by  her  marriage  with  Heming.  This  argument 
was,  however,  held  to  be  without  foundation ;  Parke,  6., 
observing,  <<  Here  the  fact  of  Mrs.  Heming  being 
^'  Mr.  Alleyne's  sister  was  not  known  to  the  parties 
^*  who  heard  the  slander ;  and  the  words  which  impute 
"  felony  must  be  taken  to  have  been  so  understood." 

It  would  appear  therefore  that  the  rule  which  has 
been  generally  laid  down  as  requiring  thcU  the  slander-' 
aus  words  must  be  such  as  to  put  the  plaintiff  in  peril  (t) 
must  be  understood  to  mean  that  the  slanderous  words 
must  be  such  as  the  bystanders  may  consider  to  put 
the  plaintiff  in  peril ;  and  we  must  now  extend  the  rule 
even  further,  since  it  has  been  held  to  be  slanderous 
to  say  of  a  man  that  he  is  a  returned  convict ;  and  it 
appears  now  to  be  well  established  that  it  is  the  con- 
tumely and  not  the  peril  which  gives  the  cause  of 
action,  (j) 

It  has  been  held  that  a  declaration  by  a  married 
woman  *<You  robbed  me"  is  a  slander,  for  she  might 

(t)  4  Rep.  16  ;  B.  N.  P.  5. 

(J)  FowUr  T.  Dowdney,  2  M.&  R.  119. 
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have  been  robbed  of  the  goods  of  her  husband,  6t 
some  one  else. (A)  The  words  "He  robbed  J.W." 
are  slander,  for  they  prima  facie  impute  an  offence 
punishable  by  law ;  and  if  they  were  used  in  any  other 
sense,  it  is  for  the  defendant  to  show  it  (/)  The  words 
"  You  have  done  an  act  for  which  I  could  transport 
«  you'*  are  slander,  without  the  necessity  of  collo* 
quium  or  inuendo  (m) ;  so  are  the  words  "  He  is  a 
"  thief,  and  robbed  me  of  my  bricks."  (n)  But  it  is 
a  question  for  the  jury,  whether  by  the  words  used  the 
defendant  intended  to  charge  the  commission  of  an 
indictable  offence,  (p) 

In  a  late  case  it  was  held  that  the  words,  <<  He  made 
"  up  the  medicines  wrong  through  jealousy,  because 
"  I  would  not  allow  him  to  use  his  own  judgment,  '* 
spoken  of  a  surgeon,  were  not  actionable  in  themselves. 
Tindal,  C.  J.,  observed,  **  As  to  the  second  count  I 
*'  have  had  very  considerable  doubt  whether  the  words 
"  alleged  in  it  do  or  do  not  amount,  legally  speaking, . 
"  to  a  charge  of  crime.  Perhaps  by  speUing  them  out 
'*  very  closely  they  might  be  considered  as  approxi- 
'<  mating  to  a  criminal  charge ;  but  when  a  party  makes 
"  a  charge  of  libel,  it  is  for  hun  to  make  out  that  the 
^*  words  bear  a  libellous  sense ;  and  on  the  whole  I 
"  do  not  think  that  the  words  used  in  the  second 
"  count  convey  to  my  mind  a  charge  of  crime.  It  is 
"  not  alleged  that  the  medicines  occasioned  in  fact  any 

(A)  Rowdiffe  v.  Edwards,  4  4  B.  &  AdoL  630 ;  1  Nev.  &  M. 

Jur.  684 ;  overruling  Sir  HoT'  455,    per    Denman,    C.  J.,   & 

bert  Crofts  v.  Brown,   3  Bulst.  Parke,  J. ;    Littledale,  J.,  du- 

167,  where  '<  He  keepeth  men  to  bitante. 

"  rob  me "  were  held  by  Coke,  (to)   Curtis  t.  Curtis,  4  M.  & 

C.  J.,    not   to  be  scandalous;  Scott,  337;  10  Bing.  447. 

and  see   Stamp  v.    White,  Cro.  («)  Slowman  v.  Button,  10 

Jac.  600.  Bing.  402. 

(0   Tomlinson  v.  BritHehank,  (o)  Sibley Y,TomUns,4Tyr, 90, 
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'<  injury  to  the  child,  but  only  that  they  were  made 
"  up  wrong  through  jealousy,  and  whether  they  were 
<*  noxious  or  innocent  is  left  entirely  in  doubt."  (/?) 
It  may  perhaps  be  gathered  from  this  case  that  the 
present  inclination  of  the  courts  is  to  hold  su  plaintiff 
very  strictly  to  proof  of  a  charge  of  crime,  and  to 
presume  nothing  in  favor  of  the  criminal  character  of 
the  charge  laid  in  the  declaration. 

It  is  not  slander  to  say  of  a  man  generally  that  he 
is  forsworn  (^),  or  that  he  has  taken  a  false  oath,  for 
if  not  in  relation  to  some  judicial  proceedings,  a  false 
oath  is  not  punishable  by  law;  or  that  he  has  bad 
principles,  vicious  propensities,  or  evil  intents  and 
purposes  (r) ;  for  the  intent  of  a  man  without  act  is  not 
punishable  by  law.  Calling  a  man  an  adulterer,  or  a 
woman  a  whore,  is  not  legally  slander,  for  these  offences 
are  not  temporal  crimes.  Where  they  are  punishable 
crimes,  as  whoredom  in  London  and  Southwark,  it 
being  there  punishable  by  carting  («),  it  follows  from 
the  rule  that  the  imputation  is  slander;  while  they 
were  crimes  by  the  general  law,  which  they  were 
under  the  commonwealth,  the  imputation  was  also 
slander,  (t) 

It  is  scarcely  necessary  to  observe,  that  mere  words 
of  general  abuse,  such  as  rascal,  scoundrel,  and  the  like, 
are  not  slander,  (u) 

It  has  been  held,  however,  that  to  assert  of  a  man 
that  he  is  excommunicated  is  slander,  because  this 
rendered  the  excommunicated  party  liable  to  the  writ 

(p)  Edsall  \,  RusseU,  M.  T.         («)  Thus  to  call  a  husband  in 

1842,  Law  Journal,  Rep.  C.  P.  Tendon   a  cuckoldy  old  rogue 

vol.  12.  p.  4.  N.  S.  is  slander  of  his  wife,  for  they 

(q)  Com.    Dig.,  Action  on  imply  that  the  wife  is  a  whore, 

the  case  for  defamation,  D.  7 ;  and  by  the  custom  of  the  city 

6  Mod.  200.  liable  to  carting,  1  Str.  471. 

(r)  4   Co.    16;   4    Esp.    C.         (0  2  Sid.  21. 
219.  (tt)  3  Bl.  Com.  124. 

B  6 
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de  excommunicato  capiendo^  and  disabled  him  from 
doing  any  act  required  to  be  done  by  a  probus  et 
legalis  homo,  {x) 

But,  although  slander  is  confined  to  the  charge  of 
offences,  punishable  in  the  criminal  courts,  it  does  not 
appear  that  the  imputation  of  every  offence  so  punish- 
able is  slander. 

The  imputation  of  every  species  of  treason  and  felony 
is  slander. 

The  imputation  of  every  species  of  misdemeanor, 
where  imprisonment  or  other  corporal  punishment  is 
the  primary  and  immediate  punishment  for  the  offence, 
is  slanderous,  (y) 

But  where  the  offence  is  punishable  by  fine  in  the 
first  instance,  although  imprisonment  may  be  the 
penalty  of  nonpayment,  it  does  not  appear  that  the 
imputation  is  slander.  (2:) 

It  must  be  confessed  that  this  last  proposition,  al- 
though it  seems  the  best  that  has  been  extracted  as  a 
general  rule  from  the  mass  of  cases  upon  this  subject, 
is  not  universally  applicable. 

Thus,  in  Lady  Cockaine  s  case  (a),  the  words  were, 
"  My  Lady  Cockaine  did  offer  two  shillings  to  a 
<<  woman  with  child  to  get  her  a  drink  to  kill  her  child, 
'<  because  it  was  gotten  by  Sir  Thomas  Cockaines 
<<  butler  ;*'  this  was  adjudged  slander,  "  because  there 
"  was  cause  to  bind  her  to  her  good  behaviour;" 
although  it  was  not  said  that  she  did  give  money,  or 
that  any  hurt  was  done.  And  on  the  other  hand,  the 
words  *<Thou  art  one  of  those  that  stole  my  Lord 

(j:)  Barnabas  ▼.  TraunteTf  1  where  saying  that  plaintiff  went 

Vin.  Ab.  396,  to  mass  was  held  slanderous. 

(y)  I^wknor  v.  Crutchh/y  Cro.  (2)  1  Starkie  on  Slander  and 

Car.  140;  2  East,  6;  11  Mod.  Libel,  43. 

194 ;  Cro.  Jac.  65  ;  Burr,  2698.  (a)  Cro.  Elia.  49. 
Cro.   Jac.  158;  2  Vent.   265, 
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"  Shaftesbury's  deer  "(6)  were  held  not  slanderous, 
"  because/'  siud  Lord  Holt,  <<  there  must,  not  only  be 
*^  imprisonment  but  an  infamous  punishment." 

The  statutes  which  regulate  the  costs  in  actions  for 
defamation  have  rendered  it  of  somewhat  less  con* 
sequ^ce  to  determine  in  modem  times  what  are  and 
what  are  not  infamous  misdemeanors,  the  imputation 
of  which  is  slander,  but  it  is  probable  that  the  rule 
above  quoted  would  be  adhered  to  by  the  courts  in  the 
present  day. 

With  regard  to  the  construction  of  slanderous  words, 
it  was  the  old  rule  to  construe  them  always  in  the 
mildest  sense,  and  to  arrest  the  judgment  if  it  was 
found  possible  to  take  them  in  any  other  sense  than 
that  of  imputiug  a  felony  or  infamous  misdemeanor. 
The  old  doctrine  of  '^  mitior  sensus^'  \a  now,  however, 
altogether  exploded ;  and  where  words  may  be  taken 
in  a  double  sense  the  court,  after  verdict,  will  always 
construe  them  in  that  sense  which  may  support  the 
verdict,  (c)  To  use  the  words  of  Pratt,  C.  J.,  "  There 
"  are  a  great  number  of  odd  cases  in  the  books ;  but 
"  now  we  are  to  understand  the  words  in  the  same 
''  sense  as  the  hearers  understood  them."(c/)  It  is 
for  the  defendant  to  show  that  they  were  used  on 
the  occasion  in  question  in  a  different  or  qualified 
sense,  (e)  Lord  Denman  in  a  late  case  said,  *^  The 
*'  question  in  an  action  for  words  is,  not  what  the 
'*  party  using  them  considered  their  meaning  by  any 
*'  secret  reservation  in  his  own  mind,  but  what  he 
*'  meant  to  have  understood  as  their  meaning  by  the 
"  party  to  whom  he  uttered  them."  (f) 

(6)    Ogden  v.    Turner,  Holt,  (c)  Rex  v.   Home,  1  Cowp. 

40 ;  6  Mod.  104.  672 ;      Thompson    v.    Bernard, 

(e)  Surges  v.  Boucher,  8  Mod.  1  Camp.  48  ;  Peake,  4. 

240;   10  Mod.  196.  (/)  Bead  v.  Ambridffe,  6 

id)  Burton  v.  Hayward  §•«*.,  &  P.  308. 
8  Mod.  24. 
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Words  are  not  prevented  from  amounting  to  slander 
bj  being  spoken  in  jest  (g)y  or  by  way  of  comparison ; 
as,  '<  Thou  art  as  arrant  a  thief  as  any  in  England  (A) ;" 
or  by  hearsay ;  as,  <<  A  woman  told  me  that  she  heard 
"  one  say  that  M.  poisoned  her  first  husband  (t) ;"  or 
by  interrogation ;  as,  <<  Did  you  hear  that  J.  S.  is  guilty 
"  of  treason "(y);  or,  as,  "Where  is  that  long  shag- 
"  haired  murthering  rogue."  (k)  Whenever  the  jury 
are  satisfied  that  the  imputation  of  crime  was  intended, 
the  words  are  slanderous.  (/)  Words  in  a  foreign 
language  are  not  slanderous  unless  some  one  there 
understood  the  language,  (m)  But  if  one  say,  "  A.  or 
**  B.  murdered  C,"  either  A.  or  B.  may  have  his 
action,  (n)  A  charge  of  crime  may  also  be  conveyed 
by  saying  that  plaintiff  was  in  custody  for  it,  as,  **  He 
"  was  put  in  the  round-house  for  stealing  ducks  "  (o) ; 
and  in  all  these  cases  it  is  a  question  for  the  jury 
whether  the  words  were  applied  to  the  plaintiff,  and 
conveyed  an  imputation  of  crime. 

Sect.  3. —  Of  the  ImptUation  of  certain  infectiotis 

Disorders, 

Another  of  the  distinctives  of  slander  before  laid 
down(p)   was   the   imputing    to    a    person    certain 

(g)  This  was  held  otherwise  "  Libel;"    Hawk.    P.  C.   196- 

in    an    old    case   in    the    Star  c.  73.  s.  1 4. 
Chamber:  "  To  repeat  part  of        (h)  Cro.  Jac.  687. 
"  a  libel  in  merriment,  without        (>)  Cro.  Eliz.645;  5£ast,463. 
"  malice  or  any  purpose  of  de-         (j)  JSarl  of  Northampton's  Case, 

**  iamation,  is  not  punishable.'*  12  Hep.  134. 
But  Serjeant  Hawkins  says,  the         (k)  Cro.  Car.  318. 
reasonableness   of  this  opinion         (l)  Caiman v,Godwin,3Dou^* 

may  justly  be   questioned,   for  90;  2  B.  &  C.  285.  n. 
that  jests  of  this  kind  are  not         (m)  Cro.  Eliz.  865. 
to  be  endured,  and  the  iiyury         (n)  10  Mod.  196. 
to  the  reputation  of  the  party         (o)  Beavor  v.  Hide,  2  Wils. 

grieved  is  no  way  lessened  by  300. 
the  merriment  of  him  that  makes        (jt)  Ante,  p.  7. 
«o  light  of  it.     Vin.  Abr.  tit. 
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coDtagious  disorders.  Upon  this  subject  it  is  said, 
that  ''since  man  is  a  being  formed  for  society,  and 
''  standing  in  almost  constant  need  of  the  advice, 
"  comfort,  and  assistance  of  his  fellow  creatures,  it  is 
'*  highly  reasonable  that  any  words  which  import  the 
'*  charge  of  having  a  contagious  distemper  should  be 
*'  in  themselves  actionable,  because  all  prudent  persons 
<<  will  avoid  the  company  of  one  having  such  a 
"  distemper."  (q) 

This  is,  doubtless,  the  rule  which  reason  would  pre- 
scribe for  such  cases;  but  it  does  not  appear  to  be 
warranted  by  the  decisions.  The  books  point  out 
only  two  diseases,  namely,  leprosy  and  lues  vene- 
rea (r),  the  imputation  of  which  is  absolutely  slan- 
derous; and  it  would  appear  that  an  imputation  of 
leprosy  is  still  slanderous,  although  that  disease  has 
long  since  disappeared  from  among  us.  (s)  It  seems 
probable  also,  that  to  impute  to  a  person  that  he  has 
the  plague  or  the  falling  sickness  is  slander,  (t)  To 
say  of  another,  however,  that  he  has  the  itch  is  not 
slander,  (u) 

Charging  a  person  with  having  had  a  contagious 
disorder  is  not  slander,  because  it  is  no  reason  why 
the  company  of  a  person  so  charged  should  be 
avoided,  (x) 

The  same  rule  of  construction  will  apply  to  this  as 
to  other  slanders.  Whenever  it  can  be  collected  from 
the  circumstances  that  the  speaker  intended  the  hearers 
to  understand  that  the  person  spoken  of  was,  at  the 
time  of  speaking,  afflicted  with  either  of  the  disorders 

(q)  6  Bac.  Ab.  212.  («)    ViUara  y.  Motuley,    ut. 

(r)  5  Rep.  125 ;  2  Wils.  404.  sup. 

(<)   Carslake  v.   Mapkdoranij  (x)   Carslake  v.  Majdedomm, 

2  T.  R.  473.  2  T.  R.  473. 

(t)  I  Rol.  44, 1.7  ;  VUlars  v. 
Jdoiuleyy  2  Wils.  403. 
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above  mentioned,  the  expressions  are  slanderous.  And 
the  meaning  may  be  evidenced  by  reference  to  the 
mode  in  which  the  disease  was  communicated;  its 
symptoms,  effects,  cure,  or  contagious  character,  (y) 

Sect.  4. — Of  Imputations  in  respect  loan  Offifie^ 
Profession^  or  Trade. 

A  THIRD  distinctive  of  slander  was,  that  it  should  be 
spoken  prejudicially  to  a  person  in  relation  to  his  office, 
profession,  or  trade. 

As  to  the  nature  of  the  oflice,  it  is  fully  established 
that  words  are  equally  slanderous  whether  the  office  to 
which  they  relate  be  lucrative  or  merely  honorary,  and 
that  slander  extends  to  all  offices  of  trust  or  profit  with- 
out limitation,  provided  they  be  of  a  temporal  nature. 

Thus,  justices  of  the  peace,  churchwardens  (2:),  and 
others,  deriving  no  emolument  from  their  offices,  may 
have  an  action  for  slanderous  words  spoken  of  them  in 
respect  of  their  office. 

But  a  distinction  seems  to  be  here  taken  between 
incapacity  and  want  of  integrity.  Lord  Holt  held  that 
it  was  not  slander  to  call  a  justice  of  the  peace  a 
blockhead  or  an  ass,  *<  for  it  was  not  his  fault,  for  he 
"  cannot  be  otherwise  than  his  Maker  made  him ;  but 
"  if  he  had  been  a  wise  man,  and  wicked  principles 
*^  were  charged  upon  him  when  he  had  not  them,  an 
<<  action  would  have  lain ;  for  although  a  man  canno 
"  be  wiser,  he  may  be  honester  than  he  is.  If  a  person 
"  be  in  a  place  of  profit,  and  he  is  accused  of  insuffi- 
"  ciency,  he  shall  have  remedy  by  action ;  'tis  other- 
"  wise  if  he  be  only  in  a  place  of  honoru."  (a) 

(y)  Holt,  563;  Cro.  J.  430;         (z)  1  Vin.  Abr.  463. 
Cro.    Eliz.    648;    Roll.    Rep.         (a)  Howe  v.  Prinn,  Holt,  653; 
420.  BUI  V.  Neal,  1  Lev.  52. 
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Slander  extends  also  to  all  professions,  whether  ho- 
norary or  lucrative.  Thus  barristers  (b)  and  physi- 
cians (e')y  whose  situations  the  law  considers  as  merely 
honorary,  are  within  the  rule. 

It  extends  also  to  all  words  affecting  a  person  in  the 
particular  art  by  which  he  gains  a  livelihood,  or  which 
he  habitually  exercises  for  emolument,  so  far  as  the 
art  is  lawful. 

A  jobber  in  the  public  funds  is  not,  as  such  jobber, 
recognised  by  the  law  as  possessing  a  character  capable 
of  being  slandered  (d) ;  therefore,  to  say  of  him  that 
he  is  a  lame  duck  is  not  slanden  So  of  a  person  who 
keeps  a  public  room  for  pugilistic  exhibitions  (e) ;  or 
a  person  who  manufactures  an  adulterated  article  of 
excise.  (/)  And  generally  an  action  will  not  lie  for 
any  th^g  said  or  written  against  a  party  touching  his 
conduct  in  an  illegal  office,  trade,  or  pursuit  (g) 

As  to  the  degree  of  certainty  with  which  the  impu- 
tation should  apply  to  the  office,  profession,  or  trade, 
the  question  seems  to  be,  Do  the  words  in  any  degree 
prejudice  the  plaintiff  in  his  office,  profession,  or  em- 
ployment ?    If  they  do  they  are  slander. 

It  would  be  useless  to  cite  a  crowd  of  cases  with 
which  the  books  are  encumbered,  containing  decisions 
upon  words  as  to  which  no  doubt  can  ever  recur ;  but 
it  will  be  found  that  the  imputation  of  the  want  of 
those  qualities  which  are  particularly  necessary  to  a 
man  in  the  exercise  of  his  office,  profession,  or  em- 
ployment is  generally  slanderous. 

Thus,  to. impute  wickedness  to  a  bishop  (A),  disaffec- 

(6)  2  Vent.  28.  (/)  Manning  v.    CJement,  7 

(c)  1  Rol.  Ab.  54.  Bing.  S62;  5  M.  &  P.  211. 

(d)  Morris  t.  Langdalef  2  Bos.  (g)  Yrisarri  ▼.  Clement,  3 
&  Pul.  284.  Bing.  432;    11    Moore,   308- 

(e)  Hwd  ▼.    Bdly  7  Moore,  2  C  &  P.  223. 
212 ;  1  Bing.  1.  {h)  2  Mod.  159. 
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tion  to  a  justice  of  the  peace  (t),  and  corruption  to  any 
officer  (A),  touches  their  offices. 

To  impute  duncehood  or  want  of  scholarship  gene- 
rally to  a  member  of  either  of  the  learned  professions 
touches  his  profession.  (/)  This  principle  will  be  found 
also  to  govern  the  numerous  cases  respecting  attorneys 
and  apothecaries.  The  duties  of  an  attorney  requiring 
integrity  and  knowledge  of  the  law,  any  general  impu- 
tation of  dishonesty,  or  any  imputation  of  ignorance 
of  the  law,  would  of  course  be  slanderous,  (m)  The 
practice  of  an  apothecary  requires  skill  in  medicine^ 
and  any  imputation  of  a  want  of  such  skill  would  be 
slanderous,  (it)  But  the  imputation  of  a  mere  act  of 
immorality,  such  as  fornication  or  adultery,  would  in 
neither  case  be  slanderous,  (o) 

Upon  the  same  principle  a  good  name  for  chastity 
is  required  to  the  exercise  of  the  profession  of  a 
governess,  and  an  imputation  upon  her  chastity  would 
be  slander  of  her  in  her  profession ;  but  it  was  hdd  in 
an  old  case,  that  it  was  not  slander  to  say  of  a  person 
who  taught  girls  to  dance,  "  She  is  an  hermaphro- 
*<  dite  "  ( />),  because  men  often  teach  young  women  to 
dance ;  and  sex,  therefore,  is  not  a  question  essential 
to  the  exercise  of  the  calling. 

So  to  impute  immoral  conduct  with  a  woman  to  a 
clerk  to  a  gas  company  is  not  slander.  (^) 

Want  of  skill,  knowledge,  or  diligence,  to  a  person 
exercising  an  art,  must  be  imputed  with  reference  to 
the  particular  situation  of  the  plaintiff,  to  be  slan- 

(0  How  V.  PWnn,  Holt,  652.         (n)  1  N.  R.  196. 

(k)  Cro.  Eliz.  S05.  (o)  Jyre  t.   Craven,  4  Nev. 

(/)  Peardv.  Johnes,  Cro.  Car.  &  M.  220;  2  Adol.  &  £.  2. 
382;  6  Bac.  Abr.  215.  (p)  3  Salk.  397. 

.  (m)  4  Rep.   16;  Cro.  Car.         (q)  Lumby  v,  AUday,  I  Tyr. 

192;   Cro.  Jac,  586;    3  Wlls.  217;   1  C.  &  J.  301. 
59 ;  2  £sp.  624. 
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derous.  (r)  This  rule  was  pushed  to  its  extreme  in 
the  case  of  Redman  v.  Pyne,  where  the  words  "  He 
"  is  a  bungler,  and  knows  not  how  to  make  a  good 
"  piece  of  work"  were  held,  after  verdict,  not  to  be 
slanderous  when  spoken  of  a  watchmaker*  But  it  was 
said,  that  had  the  words  been  ''He  knows  not  how  to 
"  make  a  good  watch,"  they  would  have  been  slan- 
derous. This  case  is  useful  to  show  the  rule  as  to  the 
necessity  of  words  being  strictly  applied  to  employ- 
ments of  a  mere  mechanical  nature  in  order  to  con- 
stitute slander;  but  the  subsequent  decisions  already 
adverted  to,  overruling  the  doctrine  of  the  mitior 
sensus  and  establishing  that  the  courts  will  construe 
the  words  in  the  sense  which  will  support  the  verdict, 
have,  it  is  submitted,  taken  all  weight  from  Redman  v. 
Pyne  as  an  authority  to  the  fulness  of  its  extent 

General  imputations  upon  the  credit  of  a  trader  are 
slanderous ;  as, ''  All  is  not  well  with  A.B, ;  many  mer- 
<'  chants  have  lately  failed,  and  I  expect  no  other  of 
"  him"  (*);  or,  "  Two  dyers  have  gone  off,  and,  for 
'*  aught  I  know,  Harrison  will  be  so  too  within  this 
"  time  twelvemonth."  (/)  So,  at  a  time  when  soldiers 
were  privileged  from  arrest,  and  it  was  a  practice  with 
insolvent  traders  to  protect  themselves  against  their 
creditors  by  a  counterfeit  enlisting,  it  was  held  slan* 
derous  to  say,  ''  You  are  a  soldier ;  I  saw  you  in  your 
''  red  coat  doing  duty ;  your  word  is  not  to  be 
''  taken."  (u)  Thus  the  words,  broken,  bankrupt,  lame 
duck  (of  a  stockbroker),  compounder  of  his  debts,  not> 
worth  a  farthing  (or),  and  a  hundred  other  similar  ex- 

(r)   Tutty-v.  Alewin,  1 1  Mod.  (u)  jimev,  Johnson,  10  Mod. 

221  ;  Flower* s  Case,  Cro.  Car.  111. 

211 ;  Redman  v.  Pyne,  1  Mod.  (jr)  Cro.  Car.  Q65.  317.  570; 

19.  Cro.  J.  345 ;  Ld.  Raym.  1480  ; 

(«)  3  Salk.  326.  7  T.    R.     17;     3  Mod.     112. 

(0  10  Mod.  196.  155. 
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pressions,  have  been  held  slanderous.  It  is  unneces- 
sary, however,  to  multiply  instances,  since  the  rule  is, 
without  exception,  that  any  imputation  upon  the  credit 
or  solvency  of  a  trader  amounts  to  slander. 

And  to  make  a  man  a  trader  for  this  purpose,  it  is 
not  necessary  that  he  should  have  been  liable  to  the 
bankrupt  laws.  If  he  buy  articles  to  work  upon,  as  a 
woolcoraber  (y),  or  as  a  carpenter,  it  is  sufficient ;  for 
although  a  man  may  be  as  good  a  woolcomber  or  as 
good  a  carpenter  after  he  is  broken  as  he  was  before, 
*'  yet  the  credit  a  man  has  in  the  world  may  be  the 
'^  means  to  support  his  skill,  for  he  may  not  have  an 
<^  opportunity  to  show  his  workmanship  without  those 
'^  materials  wherewith  he  is  intrusted." 

Where,  in  answer  to  an  observation  to  the  effect 
that  plaintiff  had  been  arrested,  a  bystander  asked, 
*^  Do  you  mean  to  say  that  Mr.  J.  Owen  of  Rosehill 
**  has  been  to  a  sponging-house  within  this  last  fort- 
"  night  for  debt,"  and  defendant  replied,  "  Yes,  Bdo," 
it  was  held  sufficient  to  justify  a  verdict  that  the 
words  were  spoken  of  plaintiff  in  the  way  of  his  trade 
as  a  brewer,  (z) 

And  it  would  seem  also,  that  independently  of  this 
the  words  would  have  been  actionable,  as  they  must 
necessarily  affect  the  plaintiff  in  his  credit,  (a) 

And  although  the  ordinary  rule  is,  that  speaking  ill 
of  a  chattel  requires  to  be  followed  by  special  damage 
in  order  to  constitute  slander,  yet  it  is  slandering  a 
trader  to  throw  discredit  upon  the  articles  which  he 
sells  in  the  ordinary  exercise  of  his  trade. 

Thus,  it  is  slander  to  say  of  a  trader,  <*  He  hath 


(y)  Anon.  LoflV,  322 ;  Chap^        (z)  Jones  t.  Littler^  7  M.  & 
man  v.  Lampbitij  3  Mod.  155.       W.  423. 

(a)  Ibid. 
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**  nothing  but  rotten  goods  in  his  8hop"(&);  of  a 
newspaper,  that  it  is  low  in  circulation,  and  therefore 
unfit  to  advertise  in  (c) ;  and  it  would  appear  to  be 
slanderous  to  say  of  a  master  mariner  and  shipowner, 
that  one  of  his  ships  was  unseaworthy,  and  not  fit  for 
the  reception  of  goods  and  passengers  to  Calcutta,  and 
that  she  was  sold  to  certain  Jews  for  the  purpose  of 
taking  out  convicts,  (cf)  The  rule,  however,  does  not 
seem  to  extend  to  representations  which  afi^ect  nothing 
more  than  casual  instances  in  which  the  plaintiff  has 
assumed  such  a  character.  So  that  words  misrepre- 
senting the  value  of  a  horse  or  particular  piece  of 
furniture  which  the  proprietor  wishes  to  dispose  of 
would  not  be  slander  of  him  in  his  trade,  (e) 

It  was  once  held  by  Lord  Hale,  that  some  employ- 
ments were  too  humble  to  be  scandalised,  and  judg- 
ment was  arrested,  after  verdict,  for  saying  of  an 
under-postmaster,  <<  He  has  broken  up  letters,  and 
"  taliBA  out  bills  of  exchange."  "  For,"  said  Lord 
Hale,  **  a  man  shall  not  speak  disparagingly  of  his 
**  cook  or  groom  but  an  action  will  be  brought  if 
<'  such  action  could  be  maintained." 

No  such  rule  of  law,  however,  now  prevails ;  and  to 
say  of  a  servant  that  he  is  a  lazy,  idle,  or  impertinent 
fellow  would  be  slandering  him  in  his  occupation  as  a 
servant. 

Sect.  5. —  Of  ImptUations  in  respect  to  Inheritance. 

Spoken  communications  prejudicial  to  a  person  in 
respect  of  his  inheritance  are  slanderous.  Legitimacy 
seems  in  the  eye  of  the  law  to  stand  in  somewhat  the 

(6)  Cro.  Car.  570.  that  it  was   published   of  the 

(c)  Heriot  y.  Stewarty  1  Esp.  plaintiff  in  his  trade,  it  would 

437  ;  but  this  was  a  libel.  be  equally  applicable  to  slander. 

id)  Ingram,    v.    Lawsorif    6  (e)  1  Starkie  on  Slander  and 

Bing.  N.  S.  212;  this  also  was  Libel,  130. 

libel;  but  as  the  court  held 


22  THE  LAW   OF   DEFAMATION. 

same  relation  to  an  heir  apparent  as  ability  does  to  a 
professional  man  or  credit  to  a  tradesman.  However 
this  may  be,  the  courts  have  long  held  that  it  is  slander 
to  allege  of  an  heir  apparent  that  he  is  a  bastard  (/) 
Words  affecting  the  present  title  of  a  person  to  lands 
are  not,  however,  slander  (g)^  according  to  the  modern 
decisions,  without  proof  of  special  damage  having 
arisen  from  them. 

The  action  for  slander  of  title  differs  in  many  of  its 
accidents  from  the  ordinary  action  of  slander.  The 
truth  of  the  words  may  be  given  in  evidence  under  the 
general  issue.  (A)  As  soon  as  it  appears  that  defen- 
dant claimed  title,  he  is  entitled  to  a  nonsuit,  (t)  In 
slander  the  action  must  be  brought  within  two  years ; 
but  slander  of  title  is  confined  only  by  the  general 
action  of  limitation  to  six  years.  But  in  this  action,  as 
in  the  common  action  for  slander,  the  exact  words 
must  be  set  out  in  the  declaration.  (A) 

Sect.  6. — Cf  Imputations  followed  by  special  Damage. 

Lastly,  all  disparaging  words  become  slanderous  when 
they  are  followed  by  a  special  damage. 

This  special  damage  must  be  a  substantive  damage 
actually  accrued  as  the  natural  immediate  consequence 
of  the  words  spoken. 

The  damage  must  have  actually  accrued.  Thus  it 
is  no  special  damage  to  allege,  that  in  consequence  of 

(/)  Humphreys  v.  Stanfield,  "  amongst  others,  the  malice  ;*' 

Cro.  Car.  469.  and  the  malice  and  damage  be- 

(g)  Cro.  Eliz.   196 ;  S  Keb.  ing  admitted,  the  truth  of  the 

153  ;  1  Vin.  Ab.  553;  Sty.  169.  statement  might  perhaps  furnish 

176;  S  Buls.  74.  no  justification.    See  also  Fair- 

(A)  Watsonv.  Reynolds, iMoo,  man  t.  Ives,  5  B.  &  A.  642. 

&  Mai.  1.    In  Smith  v.  Spooner,  (t)  Greehamv,  Grindley,  YeW. 

3  Taunt.  246,  Lawrence,  J. ,  said,  80. 

"  The  special  pleading  a  justi.  (k)  Gutsole  v.  Mathers,  1  M. 

"  iication  would  admit  the  facts  &  W.  499.  , 
'*  stated  in  the  declaration,  and. 


THE   LAW   OF   DEFAMATION.  23 

the  words  discord  happened  between  him  and  his  wife, 
and  he  was  in  danger  of  a  divorce.  (/) 

Or  to  allege,  that  in  consequence  of  the  words 
plaintiff  was  exposed  to  her  father  s  displeasure,  and  in 
danger  of  being  put  out  of  the  house,  (m) 

Or,  that  in  consequence  of  the  words  he  lost  the 
affection  of  his  mother  who  intended  him  100/.  (n) 

But  any  actual  damage  is  sufficient.  Thus,  in 
imputations  upon  a  woman's  chastity,  the  loss  of  gra- 
tuitous hospitalities  spedfied  has  been  held  sufficient,  (o) 
And  so,  generally,  where  a  person  is  prevented  by  the 
slander  from  receiving  that  which  would  otherwise 
have  been  conferred  upon  him,  that  is  good  special 
damage,  (p) 

Marriage  is  always  a  good  legal  consideration,  and 
the  loss  of  a  marriage  is  of  course  good  special 
damage,  (q)  But  it  must  be  averred  and  proved  that 
it  was  a  marriage  with  some  specific  person,  and  that 
it  was  hindered  by  speaking  the  words.  And  it  is 
immaterial,  in  case  of  loss  of  marriage,  whether  plaintiff 
be  man  or  woman,  (r) 

Loss  of  succession  to  any  office,  preferment,  benefit, 
or  advantage  occasioned  by  the  words  is  good  special 
damage,  (s) 

Money  charges  occasioned  by  the  slander  form  good 
special  damage ;  as,  that  plaintiff  was  put  to  charges 
to  defend  his  inheritance  (/),  or  to  have  an  inquest  held 
upon  the  body  of  a  deceased  person  whom  the  slander, 
accused  him  of  having  murdered,  (u) 


(Z)  1  Roll.  34. 

(q)  Ann  Davis's  Case,  4  Rep. 

(m)  1  Lev.  261. 

16. 

(n)  Com.  Dig.,  tit.  «  Defa- 

(r) Cro.  Jac.  323. 

mation.*'  D.  so. 

(«)  4  Rep.  16;  1  Bills.  138; 

(o)  Moore  y.  Meagher,  1  Taun. 

Shepp.  Coll.  192. 

39. 

(0  Cro.  Jac.  642. 

(p)  Hartley  v.  Herring,  8  T.  R. 

(tt)  Peake  y,  Oldham,  Co^p. 

130. 

• 

277. 
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But  if  the  charge  is  formally  made,  or  action  is  for- 
mally brought,  the  indictment  or  action  will  not  be 
good  special  damage  in  an  action  for  slander  against 
the  prosecutor  or  the  plaintiff,  (x) 

The  damage  must  be  the  immediate  consequence 
of  the  words  spoken.  Thus,  where  defendant  had 
libelled  a  public  singer,  and  she  refused  to  sing,  the 
proprietor  of  the  theatre  brought  his  action,  alleging, 
that  in  consequence  of  her  refusal  his  theatre  had 
been  less  attended;  but  it  was  held  that  the  injury 
here  was  too  remote.  (^) 

A  subsequent  accrual  of  special  damage  will  not 
support  a  second  action  for  the  same  words.  (2^) 

If  the  special  damage  has  accrued  through  the 
plaintiff's  own  act,  as  when  a  man,  knowing  his  late 
master's  sentiments,  obtained  a  statement  of  them  in 
order  to  found  an  action,  this  is  no  ground  of  special 
damage,  (a) 

It  is  not  necessary,  however,  in  order  to  constitute  a 
special  damage,  that  the  person  whose  act  constitutes 
the  special  damage  should  have  believed  the  defama- 
tory charge.  It  is  enough  that  he  acted  in  consequence 
of  the  words  having  been  spoken,  (b) 

In  order  to  render  the  consequence  of  words  spoken 
special  damage  the  words  must  be  in  themselves  dis- 
paraging; for  if  they  be  innocent  the  consequence 
does  not  follow  naturally  from  the  cause,  (c) 

Thus  much  of  slanders  upon  particular  parties. 

(*)  10  Mod.  210,  219.  (6)  Knight  v.  Gihbs,  3  Nev. 

(y)  1  Esp.  R.  48.  &  M.  467 ;  1  Adol.  &  E.  43, 
(z)  Bui.  N.  P.  7.  (c)  KeUyv.Partington,3'SeY, 

(a)  3  B.  &  P.  592 ;  King  v.  &  M.   117 ;    5  Bam.  &  Adol. 

Waring  ^  ux,,  5  Esp.  C.  13.  645. 
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CHAPTER  III. 

OF   SCANDALUM    MAGNATUM. 

Sc  AND  ALUM  magnatum  is  a  species  of  slander  created 
by  several  ancient  statutes,  whereby  many  injurious 
expressions  are  slander  when  used  with  respect  to  per- 
sons of  a  certain  rank,  which  would  not  be  slanderous 
if  spoken  of  private  individuals. 

The  statute  3  £d.  1.  c.  34.,  after  preamble  that 
there  have  been  oftentimes  found  in  the  country 
devisors  of  tales,  whereby  discord  or  occasion  of 
*^  discord  hath  many  times  arisen  between  the  King 
^'  and  his  people,  or  great  men  of  the  realm,"  enacts, 
that  "  from  henceforth  none  be  so  hardy  to  tell  or 
**  publish  any  false  news  or  tales,  whereby  discord  or 
*'  occasion  of  discord  or  slander  may  grow  between 
*^  the  King  and  his  people  or  the  great  men  of  the 
**  realm ;  and  he  that  doeth  so  shall  be  taken  and  kept 
"  in  until  he  hath  brought  him  into  court  which  was 
**  the  first  author  of  the  tale." 

This  was  re-enacted  with  greater  exactitude  by  the 
statute  2  R.  2,  c  1.  s.  5.,  commencing  "  Of  devisors  of 
^<  false  news  and  of  horrible  and  false  lies  of  prelates, 
*^  dukes,  earls,  barons,  and  other  nobles  and  great  men 
'*  of  the  realm ;  and  also  of  the  chancellor,  treasurer, 
"  clerk  of  the  privy  seal,  steward  of  the  King's  house, 
*^  justices  of  the  one  bench  or  of  the  other,  and  of  other 
"  great  officers  of  the  realm." 
Upon  these  words  it  has  been  held^ — 
That  this  latter  statute  does  not  comprehend  the 
King  among  *^  other  nobles  and  great  men."  (a)  . 

(a)  6  Bac.  Abr.  97;  12  Rep.  133. 

C 
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That  viscounts,  and  consequently  marquisses,  al- 
though these  titles  are  of  creation  subsequent  to  the 
statute,  are  comprehended  by  it.  (b) 

That  a  baron  of  the  exchequer,  although  not  a  jus- 
tice of  the  one  bench  or  of  the  other,  is  included,  (c) 

That  the  statute  is  confined  to  males,  (d) 

That  the  dignity  must  have  been  held  at  the  time 
the  words  were  spoken,  (e) 

That  peers  of  Scotland  are  within  the  statute.  (/) 

By  statute  12  R.  2.  ell.,  reciting  the  statute  of 
Westminster  the  first,  and  the  statute  made  at  Glou- 
cester, <<  it  is  accorded  and  agreed,  that  when  any 
<'  such  is  taken  and  imprisoned,  and  cannot  find  him 
<<  by  whom  the  speech  be  moved,  that  he  be  punished 
"  by  the  advice  of  the  council,  notwithstanding  the 
<<  said  statutes." 

On  these  statutes  it  has  been  held,  that  <<  false  news 
"  or  tales,"  "  horrible  and  false  lies,"  "  false  news,  lies, 
<<  or  other  false  things,"  apply  to  general  expressions 
of  contempt  and  dis-esteem,  tending  to  degrade  and 
vilify  the  characters  of  any  noble  or  dignitary  included 
under  these  acts. 

Thus  the  words  villain,  villainous  rogue,  scrub, 
scoundrel,  were  held  scandalum  magnatum.(^)  The  ex- 
pression, ^<  The  Earl  of  Pembroke  is  of  so  little  esteem 
<<  in  the  country  that  no  man  of  reputation  hath  any 
"  esteem  for  him ;  he  is  a  pitiful  fellow,  and  no  man 
<<  will  take  his  word  for  two-pence ;  no  man  of  repu« 
*<  tation  values  him  more  than  I  do  the  dirt  under  my 
^*  feet "  (A),  was  held  to  come  within  the  statutes.    So 

(6)  Cro.    Car.    13^;    Palm.  (jg)  Lord  Falkland  v.  Phipps, 

165.  Com.  Rep.    439;    Marquis   of 

(c)  Pal.  565;  12  Rep.  133.  Dorchester's  Case,  1  Sid.  293. 

(d)  6  Bac.  Ab.  97.  (A)  E,  of  Pembroke  \.  Stcmiel, 

(e)  Vent.  60.  Freem.  Rep.  49 ;  1  Yin.  Ab. 
(/)  Lord  Falkland  Y.  Fhipps,  549. 

Com.  Rep.  439. 
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also  was  the  expression,  ^*  He  is  an  unworthy  man,  and 
"  acts  against  law  and  reason."  This  decision  occurred 
in  the  case  of  Lord  Townshend  y.  Dr.  Hughes  (t), 
which  is  the  great  case  upon  this  subject,  wherein  all 
the  previous  authorities  are  cited ;  and  North,  C.  J., 
and  Scroggs  and  Wyndham,  J.  J.,  prevailed  against 
the  well-reasoned  judgment  of  Mr.  Justice  Atkyns. 

In  construing  these  statutes  judges  have  not  only 
extended  the  operation  of  them  from  false  and  horrible 
lies  to  general  expressions  of  contempt  and  dis-esteem, 
bat  they  have  abo  extended  the  remedy  under  them, 
from  imprisonment,  to  a  civil  action  at  the  instance  of 
the  object  of  the  scandal. 

Thb  doctrine  was  established  about  a  hundred  years 
after  the  passing  the  statute  12  R.  2.,  and  it  is  founded 
upon  the  general  rule  of  law,  that  whenever  a  party  is 
prejudiced  by  the  doing  of  that  which  is  prohibited  by 
statute  he  is  entitled  to  damages.  (^) 

It  is  singular,  however,  that  in  an  action  for  scan- 
dalum  magnatum  a  plaintiff,  although  he  recovers  the 
whole  of  the  damages  for  himself,  sues  '<  tam  pro 
^  domino  rege  quam  pro  seipso."  (/) 

It  would  appear  that  slander,  as  applied  to  peers  and 
the  great  officers  named  in  the  statutes,  is  nearly  iden- 
tical with  libel ;  and  that  every  expression  derogatory 
to  the  fame  or  dignity  of  a  peer  or  great  officer  of  state 
js  scandalum  magnatum.  They  are  not,  however,  pre- 
cluded by  these  statutes  from  the  remedies  opened  to 
all  citizens  by  the  general  law.  (m) 

(0  2  Mod.  150.  (0  6  Bac.  Abr.   100;  1  P. 

(k)  KeiL  26.     See  also  Ld,     W.  690. 
Toumihend  t.    Dr.  Hughes,   2        (m)  Freem.  Rep.  49. 
Mod.  162 ;  and  see  also  10  Rep. 

75. 
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CHAPTER  IV. 

OF   MALICE. 

It  is  essential  to  all  defamation,  whether  written  or 
spoken,  that  it  should  be  malicious. 

This  malice  is  either  malice  in  law  or  malice  in 
fact;  matter  which  contains  neither  of  these  is  not 
defamatory. 

Malice  in  law  is  that  malice  which  is  inferred  by 
law  from  the  defamatory  matter  itself. 

It  is  an  implication  of  law  that  all  unauthorised 
defamation  is  malicious ;  for  if  the  matter  is  injurious 
to  another  the  defendant  must  be  taken  to  have  in- 
tended the  consequence  of  his  own  act.  (a) 

There  are  cases,  however,  in  which  this  inference  of 
law  does  not  arise,  and  where  communications,  which 
would  otherwise  be  defamatory  (6),  are  justified  by  the 
occasion  upon  which  they  are  made.  Here  the  law 
requires  express  proof  of  malice  in  fact  in  order  to 
render  the  communication  defamatory. 

The  legal  presumption  of  malice  in  all  unauthorised 
defamatory  matter  is  a  general  principle  of  law  appli-^ 
cable  to  defamation  as  to  other  wrongs.  If  we  allowed 
recklessness,  carelessness,  or  wantonness  to  be  used  to 
rebut  the  presumption  of  malice,  we  must,  for  the 
general  security,  annex  to  such  carelessness,  reckless-* 
ness,  and  wantonness  the  penalties  of  malice. 

(a)  Haire  v.  fTi&on,  4  M.  &         (6)  It  is  hardly  necessary  to 

R.  605 ;  0  B.  &  C.  643 ;  Rex  observe,   that  in  this  as  in  all 

V.  Phillips,  6  East,  470 ;  Browne  other  instances  in  this  treatise  I 

V.    Croome,  Starkie's  R.    297  ;  use  the  word  '*  defamation**  as  a 

Rexs,  Crevy,  2  M.  &  S.  273;  word  ofthe  second  intention,  and 

Jiex  V.  Alman,  5  Burr.  2686.  as  meaning  iUegcd  de&mation. 
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There  are  indeed  some  early  cases  where  the  absence 
of  malicious  intention  has  been  held  to  be  a  defence. 
Thas,  where  an  action  was  brought  by  A.  for  saying  of 
him  that  he  heard  he  was  hanged  for  horse-stealing, 
and  the  evidence  showed  that  the  words  were  spoken 
in  grief  and  sorrow  for  the  news,  Hobart,  J.,  nonsuited 
the  plaintiff,  because  the  words  were  not  spoken  mali- 
ciously ;  and  all  the  court  agreed  that  this  was  law.  (e) 

In  the  case  of  Brooke  v.  Sir  Henry  Montague,  Coke 
cited  a  case  where  a  clergyman  in  a  sermon  preached 
as  a  quotation  out  of  Fox*s  martyrology,  that  one 
Greenwood,  being  a  perjured  person*  and  a  great  per- 
secutor, had  great  plagues  inflicted  upon  him,  and  was 
killed  by  the  hand  of  God ;  whereas  in  truth  he  never 
was  so  plagued,  and  was  himself  present  at  the  sermon. 
Greenwood  thereupon  brought  his  action  ;  but  Wray, 
C.  J.,  directed  the  jury  that  this  being  delivered  but  as 
a  story,  and  not  with  any  malice  or  intention  to  slander 
any,  the  defendant  was  not  guilty  of  the  words  mali- 
ciously, (c?) 

Mr.Starkie  defends  this  ruling,  upon  the  ground 
that  there  was  a  lawful  occasion,  which  in  the  absence 
of  actual  malice  supplied  a  sufficient  justification. 
**  For  the  story  was  delivered  by  a  clergyman  in  the 
**  course  of  discharging  the  duties  of  his  sacred 
**  office."  (c)  Whether  our  law  recognises  any  privi- 
lege in  the  clergy  to  cast  personal  imputations  from 
the  pulpit ;  and,  still  more,  whether  a  public  charge  of 
perjury  could  in  the  present  day  be  defended  upon  such 
a  ground,  is,  it  is  submitted,  exti;emely  doubtful.  (/) 

In  Prosserv.  Bromage(^)  the  plaintiffs  were  bankers ; 

(c)  Lev.  82 ;  Mich.  14  Car.  2 ;         (/)  See  Pearson  v.  Lemaitre^ 

1  Vin.  Abr.  540.  C.  P.  E.  T.  1843  ;  La«r,  J.,Rep. 

.     id)  Cro.  J.  90.  (N.  S.)  C.  P.  12.  254. 

(e)  1  Sterkie  on  Slander  and        O')  4  B.  &  C.  247. 
Libel,  217. 
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and  the  charge  was,  that  in  answer  to  a  question  put 
by  one  Lewis  Watkins,  whether  he,  the  defendant,  had 
said  that  the  plaintiff's  bank  had  stopped,  the  de- 
fendant's answer  was,  it  was  true  he  had  been  told  so ; 

that  it  was  so  reported  at  C »  and  that  no  one 

would  take  their  bills,  and  that  he  had  come  to  town 
in  consequence  himself.  It  was  proved  that  a  third 
party  had  told  the  defendant  that  there  was  a  run  on 
the  plaintiff  *s  bank.  In  this  case,  after  verdict  for  de- 
fendant, the  court  held  that  it  was  erroneously  left  to 
the  jury  to  say  whether  the  words  were  spoken 
maliciously. 

It  appears,  therefore,  to  be  now  settled,  that,  pro- 
vided the  defamation  be  wilful  and  without  lawful 
excuse,  the  intention  of  the  party  publishing  it  is  of 
no  effect  whatever  to  rebut  the  legal  intendment  of 
malice. 

Some  alteration  has,  however,  been  effected  in  the 
legal  intendment  of  malice  by  the  recent  statute 
6  &  7  Vict.  c.  94.  By  the  second  section  of  this  act  it 
is  enacted,  that  in  an  action  for  a  libel  contained  in 
any  public  newspaper  or  other  periodical  publication 
it  shall  be  competent  to  the  defendant  to  plead  that 
such  libel  was  inserted  without  actual  malice,  and 
without  gross  negligence;  and  that  before  the  com- 
mencement of  the  action,  or  at  the  earliest  opportunity 
afterwards,  he  inserted  in  such  newspaper  or  other 
periodical  publication  a  full  apology  for  the  said  libel. 
But  in  addition  to  this  plea  the  defendant  must  pay 
money  into  court  by  way  of  amends  for  the  injury 
sustained.  This  enactment,  it  will  be  at  once  per- 
ceived, does  not  invalidate  the  principle  which  governs 
Prosser  v.  Bromage ;  on  the  contrary,  it  rather  recog- 
nises and  confirms  it  by  restraining  its  operation  under 
particular  circumstances. 
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Sect.  1 . —  GeneraUy^ 

There  are  many  occasions  upon  wliicli  the  presump- 
tion of  law,  that  the  defendant  has  been  actuated  by 
malice,  does  not  arise. 

These  communications  are  conditionally  privileged ; 
that  is  to  say,  they  do  not  amount  to  defamation 
until  it  appears  that  the  communication  had  its  origin 
in  actual  malice  in  fact. 

In  all  these  cases  it  will  be  incumbent  upon  the 
plaintiff  to  show,  in  addition  to  the  injurious  publica- 
tion, a  malice  in  fact;  that  is,  an  actual  malicious 
intent.  Where  the  writer  is  acting  on  any  duty^  legal 
CT  morale  towards  the  person  to  whom  he  vrrites^  or 
where  he  has  by  his  situation  to  protect  the  interests  of 
that  person,  that  which  he  writes  under  such  circum- 
stances is  protected  by  the  law.  (a) 

This  leads  us  to  the  consideration  of  what  are  the 
occasions  upon  which  communications  affecting  the 
character  of  third  parties  are  privileged. 

(a)  Cockayne  v.  HodgJusson,  5  C  &  P.  543. 
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Mr.  Starkie  has  stated  the  principle  goveming  these 
cases  rather  more  extensively  than  it  was  stated  in 
Cockayne  v  Hodgkisson.  He  describes  it  to  compre- 
hend all  cases  where  the  author  of  the  alleged  mischief 
acted  in  the  discharge  of  any  public  or  private  duty, 
whether  legal  or  moral,  which  the  ordinary  exigencies 
of  society,  or  his  own  private  interest  (b),  or  even  that 
of  another,  called  upon  him  to  perform. 

Sect.  2.  —  Of  confidential  Communications. 

Confidential  communications  between  parties  having 
a  common  interest  do  not,  in  the  absence  of  express 
malice,  amount  to  defamation ; '  nor  does  honest  advice 
given  to  a  party  to  regulate  his  conduct  in  answer  to 
a  request  for  information,  (c) 

Thus,  words  of  a  tradesman,  <<  That  he  could  not 
<<  stand  it  long,  and  would  soon  be  a  bankrupt,"  when 
spoken  in  confidence  and  friendship  as  a  bona  fide 
caution,  were  held  not  to  be  actionable,  unless  the  jury 
thought  there  was  malice  in  fact,  ((f)  The  report  of  a 
surveyor  employed  by  a  society  to  register  ships  accord- 
ing to  their  quality  appears  to  be  privileged  after  the 
shipowner  has  requested  the  surveyor  to  survey,  (c) 
Communications  made  to  a  member  of  a  dissenting 
congregation  respecting  an  individual  about  to  be  ap- 
pointed minister  are  privileged  as  confidential  com- 
munications. (/)  Where  A.  and  B.  were  interested  in 
certain  concerns  which  B.  had  confided  to  C,  a  solicitor, 
and  A.  wrote  a  letter  to  B.  conveying  charges  against 
C.  injurious  to  his  professional  character,  it  was  held 


(b)  1  Starkie,  L.  &  S.  292.  (e)  Kerr  ▼.  Sheddm,  4  C.  & 

(c)  Bromage  v.  Prosser,  6  D.  P.  528. 

&  R.  296.  (/)  Blackburn  v.  Blackburn, 

(d)  Hemer  v.  Dowson,  Bull,  4  Bing.   395 ;   1  M.  &  P.  33. 
N.  P.  8.  63;  3  C.  &  P.  146. 
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by  Lord  Ellenborough  that  the  letter  was  protected 
as  a  confidential  communication,  (jg)  So  a  letter  con- 
fidentially written  to  a  person  who  employed  plaintiff  as 
steward  of  his  estates,  to  inform  him  of  certain  supposed 
malpractices  of  the  plaintiff. (A)  .And  also  a  letter 
written  by  a  tenant,  who  had  been  told  by  his  landlord 
to  look  aHer  the  game,  to  his  landlord,  informing  him 
that  his  gamekeeper  sold  game,  (t)  So  a  defamatory 
communication  from  A.  to  B.  respecting  the  inmates  of 
a  house  held  by  B.  of  A.  is  privileged  if  made  in  conse-* 
quence  of  the  relation  of  landlord  and  tenant  subsisting 
between  A.  and  B.  (k)  A  charge  made  by  a  rate-payer 
against  the  constable  of  a  district  to  a  meeting  of  rate- 
payers met  to  investigate  the  constable's  conduct  in  the 
disposal  of  the  money  of  the  inhabitants  is  not  defa- 
mation, although  conveyed  by  letter.  The  proof  there- 
fore that  the  absence  of  the  defendant  was  wilful  lay 
upon  the  plaintiff,  who  was  bound  to  prove  malice  in 
fact  (/)  If  a  tradesman  be  accused  by  a  customer  of 
charging  for  goods  never  delivered,  and  he  replies^ 
vindicating  himself  and  imputing  dishonesty  to  a 
servant  of  the  customer,  this  is  a  privileged  commu- 
nication, (m)  A  communication  from  one  relative  to 
another  as  to  the  character  of  a  person  to  whom  the 
other  was  about  to  be  married  is  privileged ;  and  com- 
munications of  this  kind  should  be  viewed  liberally  by 
juries ;  unless  they  see  clearly  that  there  was  a  malicious 
intention  of  defaming  the  plaintiff,  they  ought  to  find 
for  the  defendant,  (n)    And  it  has  been  said,  that  words 

Claridge, 


(y)   M^Dougatt  v. 
1  Camp.  267. 

(A)    Cleaver    ▼.     Sanaude,    1 
Canip.  268.  n. 

(i)  Cockayne  ▼.  HodgJnsson, 

5  C.  &  P.  54S. 

(k)  Knight  ▼.  Gibbs,  3  Nev. 

6  M.  467 ;  1  Adol.  &  £.  43. 

C 


(l)  Spencer  ▼.  Amerton,  1  M." 

6  Rob.  470. 

(m)    Coward    v.     WettingUmy 

7  C.  &  P.  531.     ' 

(ft)   Todd  V.  Hawkins^  8  C. 
&  P.  88. 
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spokeA  by  way  of  moral  advice  are  privileged ;  as  if 
a  man  write  to  a  father  advising  him  to  have  better 
regard  to  his  children,  and  using  scandalous  words, 
it  is  only  reformatory,  and  shall  not  be  intended  to  be 
a  libel  (o) ;  but  this  must  not  be  done  publicly,  or 
through  the  medium  of  a  newspaper,  {p) 

Matters  of  discipline  among  sects  of  dissenters  seem 
to  be  within  the  privilege.  In  the  King  against 
Hart  (jq)y  the  prosecutrix  was  an  expelled  Quakeress ; 
she  had  been  less  rigid  than  the  rest  of  her  sect,  and 
the  authprities  of  the  society  having,  according  to 
their  usual  discipline,  first  admonished  her  for  fre- 
quenting balls  and  concerts,  and  then  sent  deputies 
to  her  to  expostulate,  lastly  expelled  her.  They 
entered  the  expulsion  upon  their  books,  and,  as  a 
reason,  "  for  not  practising  the  duty  of  self-denial." 
The  defendant,  as  clerk,  signed  this  entry.  The  jury 
having  found  the  defendant  guilty,  the  court  granted 
a  new  trial,  in  the  first  instance,  without  any  rule  to 
show  cause.  <*  The  whole  transaction  was  merely  a 
"  piece  of  discipline." 

If  A.  is  going  to  have  dealings  witli  B.,  and  he 
make  inquiries  of  C,  who  gives  him  information,  this 
is  a  privileged  communication,  as  every  one  is  quite 
free  to  state  his  opinion  bona  fide  of  a  party  thus 
inquired  about,  (r)  The  fact  of  such  communications 
being  made  in  the  presence  of  a  third  party  does  not, 
of  itself,  render  them  unauthorised,  (s) 

It  h£is  been  already  shown  that  good  motives  alone 
are  not  sufficient  to  prevent  a  communication  being 
defamatory.    It  follows,  therefore,  that  a  mere  volun* 

(o)  2  Brownl.  150.  (r)   Storey  v.  ChaHandsy  8  C. 

(p)  King  v.  Knight,  Bac.  Ab.  &  P.  234. 
Libel,  A.  2.  (»)  'Toogoodv,  Spyring,  1  C 

(9)  1  Bla.  Rep.  386.  M.  &  R.  181 ;  4  Tyr.  582. 
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tarj  communication  from  a  party  having  no  commu- 
nity of  interest,  and  acting  in  the  discharge  of  no  public 
or  private  duty,  is  not  privileged  (^)  TImis  a  cir- 
cular letter  sent  by  the  secretary  of  a  society  for  the 
protection  of  trade  against  sharpers  is  not  privi- 
leged, (tc)  Where  defendant  originated  certain  state- 
ments of  a  tradesman,  and,  being  called  upon  by  the 
customers  of  the  tradesman,  repeats  them,  these  are 
not  privileged,  (or) 

Conununications  made  by  one  subscriber  to  a  cha- 
ritable association  to  another,  reflecting  on  the  conduct 
of  the  medical  attendants  of  the  establishment,  are  not 
privileged,  (y)  If  A.  has  sold  goods  to  B.,  and  before 
the  delivery  of  them  the  defendant,  without  being 
asked,  defame  the  credit  of  B.  to  A.,  this  is  not  privi- 
leged, although  it  would  have  been  so  had  A.  made 
inquiry  of  defendant  as  to  B.'s  credit  {z) 

So  when  a  stranger  slanders  another's  title,  and 
thereby  imposes  a  damage  upon  him,  this  is  no  pri- 
vileged communication,  however  innocent  the  inten- 
tion might  have  been ;  but  if  the  party  informing  had 
any  interest,  although  remote,  in  the  property,  the 
communication,  if  bond  fide,  would  be  privileged,  (a) 

Nor  must  the  scope  of  the  defamatory  matter  exceed 
the  exigency  of  the  occasion.  Thus,  where  a  letter 
was  written  by  correspondents  of  a  mercantile  house 
containing  very  strong  expressions  concerning  third 

.    (/)  Brooks  ▼.  Bkmehard,  1  C.  upon  the  ground  that  there  was 

&  M.  779;  3  Tyr.  844;   Too^  not  a  sufficient  reason  for  the 

goody,  Spyring,  1  C.  M.  &  R.  conversation  between  the   two 

181 ;  4  Tyr.  582.  parties  to  constitute  a  privileged 

(v)  Getting  v.  Fo$$f  3  C.  &  communication.      See  King  v. 

P.  160.  Sewdl,  3  M.  &  W.  303. 

(x)  Smith  Y,  Matthews,  I  M.  (z)  Kingy,  Watts,  S  C.  &  P. 

&  Rob.  151.  614. 

(y)  Martin  v.  Strong,  5  Ad.  (a)  Jenk.    247  ;    3   Taunt. 

&  E.   535;    1  N.  &  P.    291.  246;    1   M.  &  S.  639;    Burr. 

Martin  v.  Strong  was  decided  2422. 
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parties,  and  imputing  to  them  notoriety  for  every  thing 
but  fair  dealing  and  a  strict  adherence  to  their  engage- 
ments,  th«se  expressions  were  held  not  to  be  within 
the  limit  of  a  confidential  communication.  (6)  So 
where  a  letter  to  a  manager  of  a  property  in  Scotland, 
relating  principally  to  defendant's  conduct  in  relation 
to  the  property,  went  on  to  reflect  on  his  conduct  to 
his  aunt  and  sister,  it  was  held  that  the  latter  part 
could  not  be  considered  as  a  confidential  communica- 
tion, (t;)  So  publications  reflecting  upon  the  conduct 
in  private  pecuniary  matters  of  a  candidate  for  a  seat 
in  parliament  are  not  privileged,  (d) 

And  although  a  man's  own  private  legitimate  interest 
is  one  of  the  exigencies  included  within  the  rule  appli- 
cable to  confidential  communications,  yet  the  language 
used  must  be  strictly  limited  to  the  necessity. 

Thus,  the  plaintiff  having  advertised  for  sale  a  bond 
executed  to  him  by  defendant,  the  payment  of  which 
had  been  resisted  in  a  long  course  of  litigation,  in 
which  the  validity  of  the  bond  had  been  disputed,  the 
plaintiff  published  among  the  persons  assembled  to  bid 
for  the  bond  at  an  auction  a  statement  of  the  circum- 
stances under  which  the  bond  was  given,  and,  alluding 
to  the  plaintiff,  concluded,  <<His  object  is,  either  to 
<<  extract  money  from  the  pocket  of  an  unwary  pur- 
*<  chaser,  or,  what  is  more  likely,  by  threat  of  publica- 
**  tion  to  extort  money  from  me."  It  was  held  that 
this  exceeded  the  latitude  allowed  for  privileged  com- 
munication or  observations  on  titles  by  a  party  inte- 
rested, and  that  it  was  a  libel  without  proof  of  express 
malice,  (e) 

(6)    Ward  v.  Smith,  6  Bing.         (c)  Robertson  v.  M'DouffoS, 

749  ;  4  M.  &  P.  595.  4  Bing.  670 ;    1  M.  &  P.  692. 

(c)  Warren  v.  Warren,  4  Tyr.  3  C.  &  P.  259.     See  also  De- 
850 ;  1  C.  M.  &  R.  150.  lany  v.  Jones,  4  Esp.  191. 

(d)  Duncombe  v.  DanieB,  8  C. 
&  P.  222. 
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In  the  recent  case,  Tuson  v.  £vaDs  (/),  defendant 
claimed  rent  of  plaintiff.  Plaintiff's  agent  (with  whom 
plaintiff  had  authorised  defendant  to  correspond  on  the 
subject,  refusing  himself  to  communicate  with  defen- 
dant immediately,)  told  defendant  that  plaintiff  denied 
his  liability.  Defendant  thereupon  wrote  to  the  agent, 
alleging  facts  in  support  of  his  claim,  and  adding, 
<<  This  attempt  to  defraud  me  of  the  produce  of  the 
<<  land  is  as  mean  as  it  is  dishonest.*'  Held  by  the 
Queen's  Bench,  that  the  publication  in  these  terms 
was  not  privileged.  Lord  Denman,  in  delivering  the 
judgment  of  the  court,  said,  <<  Some  remark  from  the 
<<  defendant  on  the  refusal  to  pay  the  rent  was  per- 
'*  fectly  justifiable,  because  his  entire  silence  might 
<<  have  been  construed  into  an  acquiescence  in  that 
<<  refusal,  and  so  might  have  prejudiced  his  case  upon 
*'  any  future  claim,  and  the  defendant  would  therefore 
«  have  been  privileged  in  denying  the  truth  of  the 
**  plaintiff's  stateme&t.  But  upon  consideration  we 
<<  are  of  opinion  that  the  learned  judge  was  quite 
^<  right  in  considering  the  language  used  as  not  justi* 
"  fied  by  the  occasion.  Any  one,  in  the  transaction 
*^  of  business  with  another,  has  a  right  to  use  language 
"  bona  fide  which  is  relevant  to  that  business,  and 
*^  which  a  due  regard  to  his  own  interest  makes  neces- 
*^  sary,  even  if  it  should,  directly  or  by  its  conse* 
**  quences,  be  injurious  or  painful  to  another;  and 
*'  this  is  the  principle  on  which  privileged  communi- 
**  cation  rests;  but  defamatory  comments  on  the 
^'  motives  or  conduct  of  the  party  with  whom  he  is 
*^  dealing  do  not  come  within  that  rule." 

In  all  cases  when  the  communication  is  prima  facie 
protected  by  the  occasion  upon  which  it  occurred,  it  is 
entirely  for  the  jury  to  say  whether  there  was  any 
express  malice ;  and  this  may  be  collected  from  very 

4/)  12  Adol.  &  £.  736. 
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slender  proof  (^)y  or  may  eyen  appear  upon  the  face 
of  the  libeL  (A) 

Sect.  3, — Of  Characters  of  Servants, 

The  protection  afforded  to  masters  in  giving  charac- 
ters  of  servants  has  led  to  a  very  numerous  class  of  deci- 
sions, falling  under  the  order  of  privil^ed  communica- 
tions. The  general  rule  is,  that  where  a  master  gives 
a  character  of  a  servant,  unless  the  contrary  be  expressly 
proved,  it  will  be  presumed  that  the  character  was  given 
without  malice,  (t)  In  Hodgson  v.  Scarlett  (y)  Lord 
EUenborough  observed,  '<  In  the  case  of  master  and  ser- 
*'  vant  the  convenience  of  mankind  requires  that  what 
**  b  said  in  fair  communication  between  man  and  man 
'<  should  be  privileged,  if  made  bon^  fide  and  without 
«  malice.  If,  however,  the  party  giving  the  com* 
*^  munication  knows  what  he  says  to  be  untrue,  that 
**  may  deprive  him  of  the  protection  which  the  law 
^  throws  around  such  communications.'* 

A  letter  from  a  master  to  the  brother-in-law  of  the 
servant  who  made  application  with  respect  to  an  un« 
favourable  character  given  by  the  master  to  a  former 
applicant  is  within  the  privilege.  (A)  A  master  who 
has  given  a  bad  character  of  a  servant  is  not  bound  to 
substantiate  by  proof  what  he  has  said,  but  the  servant 
may  prove  it  to  be  false ;  and  the  question  between 
the  master  and  servant  will  always  in  such  case  be, 
whether  what  the  former  has  spoken  concerning  the 
latter  be  malicious  and  defamatory.  (/) 

In  the  case  of  Lowry  v.  Aikenhead,  cited  in  Rogers 

v.  Clifton,  Lord  Mansfield  held,  that  in  order  to  render 

. 

(^)JKcB'yv.  Partington,  2  liev,  (j)  1  B.  &  A.  240. 

&  M.  460  ;  4  B.  &  A.  700.  (A)    Weatherstone  v.  Hawkins, 

(A)    Wright  \,  Woodgate,  2  C.  1  T.  R.  110. 

M.  &  R.  573 ;  1  Tyr.  &  G.  12.  (/)  Rogers  v.  Oifion,  3  B.  &. 

(t)  Edmonson    v.    Stevenson,  P.  587. 

Bull,  N.  P.  8.            .  # 


TtlE  LAW  OF   DSFAMATIOK.  39 

a  statement  of  character  a  privileged  communication 
it  must  have  been  asked.  Rooke,  J.,  in  the  last-men- 
tioned case,  expressed  a  somewhat  different  opinion. 
The  role,  however,  is  now  settled  by  the  case  of  Patti- 
son  V.  Jones  (m),  tried  before  Lord  Tenterden,  C.  J., 
in  1828,  and  subsequently  brought  before  the  Court 
of  King's  Bench.  (») 

In  this  case  Mr.  Justice  Bayley  said,  ''  A  master 
^  may,  when  he  thinks  that  another  is  about  to  take 
<^  into  his  service  one  whom  he  knows  ought  not  to 
<^  be  taken,  set  himself  in  motion,  and  do  some  act  to 
^*  induce  that  other  to  seek  information  from  and  put 
<<  questions  to  him.  The  answers  to  such  questions, 
**  being  bona  fide  with  the  intention  of  communicating 
"  such  facts  as  the  other  ought  to  know,  will,  although 
'^  they  contain  slanderous  matter,  come  within  the 
**  scope  of  a  privileged  communication.  But  in  such 
«  cases  it  will  be  a  question  for  the  jury  whether  the 
<*  defendant  has  acted  bona  fide,  intending  honestly 
**  to  discharge  a  duty,  or  whether  he  has  acted  mali- 
**  cioosly,  intending  to  do  an  injury  to  the  servant." 

The  judgments  of  the  other  judges  were  to  the  same 
effect 

In  the  case  of  Child  v.  Affleck  (o),  the  defendant, 
the  plaintiff's  former  mistress,  had,  in  answer  to  a 
letter  inquiring  as  to  her  character,  stated  acts  of  mis- 
conduct during  the  time  of  the  plaintiff's  being  in  her 
service,  and  also  subsequently  io  her  having  left  it; 
and  the  defendant  had  «dso  stated  the  same  verbally  to 
the  persons  who  originally  recommended  the  plaintiff 
to  her.  It  was  there  held,  however,  that  the  letter  was 
a  privileged  communication,  and  that  the  parol  state- 
ment was  not  officious,  or  evidence  of  malice. 

(m)  S  C.  &  P.  883.  (o)  9  B.  &  C.  40S ;  and  see 

(»)  Patiiion  v.   Jonety  8    B.     £e7/y  v.  Par^'n^^on,  2  Nev.  &  M. 
&  C.  578;  3  M.  &  R.  101.  460;  4  B.  &  Ado].  700. 
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When  the  following  words  were  spoken  by  a  neigh- 
bour, <<  Mrs.  C,  you  are  not  aware  what  kind  of  girl 
**  you  have  in  your  service,  for  I  assure  you  she  is 
**  often  out  with  our  married  man,"  the  judge  left  it 
to  the  jury  whether  the  words  were  spoken  with  a 
view  of  giving  a  neighbour  important  information,  or 
whether  they  were  uttered  as  idle  gossip.  (/?)  The 
case,  however,  coming  afterwards  before  the  court 
upon  another  point,  Tindal,  C.  J.,  said,  ^<  I  think  this 
<*  case  has  been  left  to  the  jury  as  favourably  as  pos- 
^  sible  for  the  defendant ;  for  I  do  not  see  any  ground 
<<  for  supposing  it  to  be  a  privileged  communication." 

The  authorities  upon  this  class  of  privileged  commu- ' 
nications  were  much  considered  in.  the  recent  case  of 
Fountain  v.  Boodle  (^),  and  it  would  appear  from  this 
case  that  the  proof  of  falsehood  in  a  character  given  of 
a  servant  is  prima  facie  evidence  of  malice. 

This  was  an  action  by  a  governess  who  had  been 
employed  by  defendant  for  upwards  of  a  year,  during 
which  defendant  twice  recommended  her  to  other 
similar  situations.  The  plaintiff  had  been  dismissed  in 
an  abrupt  manner,  without  cause  assigned,  and  lost  a 
new  engagement  in  consequence  of  defendant  giving  the 
following  answer  to  an  inquiry  respecting  her  qualifi- 
cations :  *'  I  parted  with  her  on  account  of  her  incom- 
<<  petency,  and  not  being  lady-like  nor  good-tempered ;" 
to  which  a  postscript  was  added,  **  May  I  trouble  you 
"  to  tell  her  that  this  is  the  third  time  I  have  been 
<*  referred  to.  I  beg  to  decline  any  more  applica- 
<<  tions."  The  plaintiff  gave  general  evidence  of  hei* 
competency,  lady-like  manners,  and  good  temper. 
The  previous  applications  referred  to  in  the  postscript 
were  on  the  occasions  on  which  defendant  had  recom^ 

(p)  RuiMey  V.  Webb,  H.  T.         (g)  3  Q.  B.  R.  5, 
1842;  L.  J.  Rep.  11  (N.  S.); 
C.  P.  129. 
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mended  plaintiff  to  other  situations.    No  evidence  was 
given  for  the  defendant. 

On  the  trial  Lord  Denman  directed  the  jury  that  the 
communication  was  privileged  unless  there  was  direct 
evidence  that  it  was  influenced  by  some  malicious 
feeling ;  but  that  if  a  prima  facie  case  of  intentional 
falsehood  had  been  made  out  the  defendant  ought  to 
have  shown,  and  could  not,  under  the  circumstances, 
have  had  much  difficulty  in  showing,  the  assertion  to 
have  been  made  under  a  belief  of  its  truth,  and  that 
the  question  was,  whether,  looking  at  the  whole  case, 
there  was  sufficient  proof  that  defendant  had  been 
influenced  by  an  improper  feeling.  The  jury  found  a 
verdict  for  the  plaintiff  with  sixty  pounds  damages. 

Upon  motion  for  a  new  trial,  on  the  ground  of  mis- 
direction.   Lord  Denman,    C.J.,    (after    stating  the 
evidence,)  said,  <'  The  question  put  to  the  jury  was, 
^<  whether  Mrs.  Boodle  had  made  a  false  statement 
"  knowingly.  I  followed  the  judgments  of  Bay  ley,  J.,  (r) 
"  and   Littledale,  J.,  in  Child  v.  Affleck.  Bayley,  J., 
"  said  there,  that  in  Rogers  v.  Clifton  (s)  evidence  of 
^  the  falsehood  of  the  imputations  was  given,  which, 
*<  independently  of  the  contents  of  the  alleged  libel, 
"  raised  the  question  whether  they  had  been  written 
*<  bona   fide.*     Littledale,    J.,    said,   <If  indeed  the 
"  plaintiff  had  distinctly  proved  the  falsehood  of  the 
^  statement,  the  case  would  have  assumed  a  different 
"  shape.'     We  all  agree  in   the^  view  of  law  ther^ 
"  taken.     Mere  falsehood  is  certainly  no  disproof  of 
**  bona  fides;  but  there  were  other  circumstances  in 
'*  the  case ;  and  the  two  recommendations  cut  both 
"  ways.    They  showed  an  absence  of  previous  ill-will ; 
"  but  they  also  showed,  that  when  they  were  given 
"  Mi^.  Boodle  had  found  nothing  wrong  in  the  plaintiff. 
"  I  said  the  character  was  on  a  matter  of  opinion  ;  but 

(r)  9  B.  &  C.  403.  (»)  3  B.  &  P.  587. 
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"  that  if  Mrs.  Boodle  had  given  a  character  which  she 
"  did  not  believe  the  plaintiff  to  deserve,  that  was 
>■  evidence  of  malice.  I  certainly  told  the  yirj,  that 
"  if  the  plaintiff  had  made  out  a  primii  facie  case  of 
"  faliiehood,  the  defendant  could  not,  under  the  cir- 
"  cumstances,  have  had  much  difficulty  in  showing  a 
"  foundation  for  the  statement.  The  lei^h  of  time 
"  during  which  the  plaintiff  had  remained  in  the 
"  defendant's  service  might  tend  to  show  the  character 
"  last  given  was  the  result  of  malice ;  and  there  was 
"  also  the  additional  fact,  which,  as  I  thought,  deserved 
"  to  be  considered,  of  the  ungracious  intimation  as  to 
■'  two  fonner  applications  for  a  character.  The  main 
"  question  is,  whether  there  was  any  evidence  of 
"  malice." 

Patteson,  J.,  said,  "  If  there  was  any  evidence  for 
"  the  jury  there  can  be  no  doubt  it  was  rightly  left  to 
"  them.  If  the  plaintiff  makes  out  a  prima  facie  case 
"  of  malice,  it  certainly  lies  on  tlie  defendant  to  answer 
"  it.  When  it  is  said  he  must  prove  the  truth  of  his 
"  statement,  it  is  not  meant  in  the  sense  of  truth 
"  absolutely,  but  he  must  show  that  the  assertion  was 
"  made  with  an  honest  belief  of  its  being  the  truth." 

Sect.  4. —  Q/"  official  Communications. 
It  follows  from  the  general  principle  before  laid  down, 
that  ]iublic  ^d  official  communications  made  in  the 
exercise  of  a  public  duty  are  privileged. 

Thus,  no  party  acting  in  an  authorised  public  capacity 
can  be  made  to  answer  for  words  bona  fide  spoken  in 
the  execution  of  his  office,  (t)  A  court-martial  is  privi- 
leged in  subjoining  to  a  sentence  of  acquittal  reflections 
upon  the  conduct  of  the  prosecutor,  (u)     A  military 

<<)  Rut.  SHnnsr,  Ijjfft,  55 i         (u)  JekgSt.  Moore,  3  N,  R. 

Miles  T.  rimnger,  2  Burr.  867  ;  341  j  6  Esp.  63  ;  and  see  K'aT- 

1  Ld.   Ken.   536;    Trofnum  t.  den  v.  faiVfy,  6  TaunL  67. 
i>uiR,  4  Camp.  311. 
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court  of  inquiiy  appointed  by  a  commander-in-chief 
IS  privileged  in  its  report,  (i;)  Words  spoken  in 
giving  a  party  in  charge  raise  no  legal  inference  of 
malice,  (w)  But  a  communication  from  an  officer  in 
the  navy  to  Lloyd's  is  not  privileged  (x) ;  nor  a  letter 
written  by  an  opposing  creditor  to  the  chief  com- 
missioner of  the  insolvent  debtors  court  previously  to 
the  hearing  of  an  insolvent  case,  (y) 

All  communications  which  are  necessary  for  obtain- 
ing redress,  or  forwarding  the  ends  of  justice,  though 
not  occurring  in  the  course  of  legal  proceedings,  are 
privileged. 

It  is  also  a  privileged  communication  if  a  party  who 
is  interested  in  discovering  a  wrong  doer  comes  and 
makes  inquiries,  and  a  person  in  answer  makes  a  dis- 
covery or  a  bon^  fide  communication  which  he  knows 
or  believes  to  be  true,  although  it  may  affect  the 
character  of  a  third  person*  (^) 

Padmore  v.  Lawrence  (a)  was  an  action  for  slander, 
imputing  that  plaintiff  had  stolen  a  brooch  belonging 
to  the  defendant  s  wife.  It  appeared  that  the  plaintiff 
had  called  at  the  defendant's  house,  and  that  soon 
afterwards  the  brooch  was  missed ;  that  defendant  then 
went  to  an  inn  where  the  plaintiff  was,  and  stated  to 
her  his  suspicions  in  the  presence  of  a  third  person  ;  and 
that  the  plaintiff  with  her  own  concurrence  was  after- 
wards searched  by  J.  C.  and  another  female,  who  were 
called  in  for  the  purpose,  and  to  whom  the  defendant 
at  the  time  repeated  the  charge.  The  brooch  was  not 
found  on  the  plaintiff,  bat  was  afterwards  discovered 
to  have  been  left  by  the  defendant's  wife  at  another 

(v)  Home  ▼.  BenHnck,  2  B.         (y)  Gould  ▼.  Hutme,  3  C.  & 

&  B.  514.  P.  625. 

(w)  Johnson  ▼.  Evans,  3  Esp.         (z)  King  ▼.  SeweU,  S  M.  &  W. 

32.  303. 

(ar)  Harwood  v.  Grrcen,  3  C.         (a)  11  A.  &  E.  380. 
&  P»  141. 
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place.  At  the  trial  the  judge  directed  the  jury  that 
the  communication  was  not  privileged ;  but  the  court 
of  Queen*s  Bench  granted  a  new  trial.  Coleridge,  J., 
said  ^<  For  the  sake  of  public  justice  charges  and  com- 
*^  munications  which  would  otherwise  be  slanderous 
^<  are  protected  if  bona  fide  made  in  the  prosecution 
**  of  an  inquiry  into  a  suspected  crime.  Then  had  not 
''  the  defendant  a  right  to  make  out  that  case  ?  The 
"  facts  were  for  the  jury.  It  is  argued  that  the  charge 
<*  ought  to  be  true,  or  ought  to  be  made  only  before 
**  an  officer  of  justice ;  but  the  exigencies  of  society 
"  would  never  permit  such  a  restriction.  If  I  stop  a 
**  party  suspected,  must  not  I  say  why  I  do  so  ?  Sup- 
**  posing  it  unjustifiable  to  search  a  person  against  his 
will,  here  the  plaintiff  agreed  to  be  searched.  The 
presence  of  other  parties  would  not  do  away  with 
the  privilege.  When  the  two  females  were  desired 
**  to  make  the  search  were  they  not  to  be  told  for 
"  what  they  were  to  look  ?  The  question  was  clearly 
"  for  the  jury." 

Advertisements  published  bona  fide  for  the  appre- 
hension of  a  person  suspected  of  crime,  or  for  the 
prevention  of  fraud,  are  privileged.  Thus,  where  an 
advertisement  was  issued  offering  a  reward  for  certain 
bills,  and  stating  that  A.  B.  was  suspected  of  having 
embezzled  them,  the  advertisement  having  been  followed 
up  by  a  charge  against  A.  B.  before  a  magistrate,  it 
was  held  that  this  was  a  privileged  communication,  (a) 
But  in  this  as  in  all  other  cases  the  language  used  must 
not  exceed  the  necessity  of  the  legitimate  object  to  be 
attained.  Where  an  advertisement  reflected  strongly 
upon  the  character  of  a  bankrupt,  under  colour  of 
convening  a  meeting  of  his  creditors  to  consult  upon 
measures  to  be  adopted  for  their  common  security, 

(a)  Finden  v.  WeiUake,  M.  &  M.  461 ;  and  see  Lay  y.  Lawtofh 
4  A.  &  £.  796. 
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it  was  held  that  this  was  not  privileged,  (b)  In  Delany 
V.  Jones  (c)  an  advertisement  was  inserted  to  ascertain 
whether  plaintiff  had  been  married  previously  to  a 
certain  time,  intending*,  as  the  inuendo  stated,  to  in<- 
sinuate  that  he  had  been  guilty  of  bigamy;  but  it 
appearing  that  the  advertisement  had  been  inserted 
with  the  authority  of  plaintiff's  wife,  Lord  EUenborough 
held  it  to  be  privileged,  and  left  the  question  of  malice 
to  the  jury.  The  following  advertisement,  however, 
was  held  to  be  a  libel :  "  Notice. — Any  person  giving 
'*  any  information  where  any  property  may  be  found 
*^  belonging  to  H.G.,  a  prisoner  in  the  King's  Bench 
<<  Prison,  but  residing  within  the  rules  thereof,  at 
<<  3,  4,  and  5,  Portland  Place,  Borough  Road,  shall 
"  receive  five  per  cent,  upon  the  goods  recovered  for 
"  their  trouble,  by  applying,  &c."  (d) 

Charges  made  in  the  course  of  discussion  at  a  public 
meeting  are  not  privileged,  (e)  Nor  is  a  republication 
of  words  spoken  in  parliament.  (/) 

Sect.  5. — Reports  ofjudidal  Proceedings. 

As  to  reports  of  the  proceedings  of  courts  of  justice, 
it  would  be  very  difficult  to  reconcile  all  the  cases  into 
one  clear  and  consistent  rule  as  to  what  reports  of 
judicial  proceedings  are  privileged  from  the  inference 
of  malice  in  law. 

In  Currie  v.  Walter  (^),  Eyre,  C.  J.,  held  that  a  bon^ 
fide  report  of  what  passed  in  a  court  of  justice  was  not 
actionable,  but,  he  observed,  that  he  would  hold  the 
defendant  to  very  strict  proof  that  the  report,  as  pub* 

(b)  Brown  v.  Croqme,  2  Stark.  Greenwood  v.  Prists  cited  in  Bex 
297.  *  V.  Wiaiams,  J  3  How,    St.  Tr. 

(c)  4  Esp.  191.  1387;  and  In  Brook  v,  Montague, 

(d)  Gompertz  v.  JLery,  1  P.     Cro.  Jac.  91. 

&  D.  214.  (/)  R.  V.  Creevy,  1  M.  &  S. 

(c)    Heame   v.     Stowell,    12     273. 
AdoU   &   E.  726  f  overruling        {g)  1  B.  &  P.  525. 
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lished,  contained  precisely  the  substance  of  that  deli- 
vered in  court,  otherwise  the  pretended  report  might 
be  made  a  vehicle  of  slander. 

Lord  EUenborough,  however,  in  remarking  upon 
this  case  in  Rex  v.  Creevy  (A),  said,  that  when  it  should 
become  necessary  to  discuss  the  case  of  Currie  v« 
Walter  he  should  say  that  the  doctrine  there  laid 
down  must  be  understood  with  very  great  limitations, 
and  that  he  should  never  fully  assent  to  the  unquali- 
^ed  terms  attributed  in  the  report  of  that  case  to 
Eyre,  C.J. 

The  case  of  Currie  v.  Walter  has,  in  effect,  been 
much  limited  by  subsequent  decisions. 

In  Rex  V.  Fisher  and  others  (t)  Lord  EUenborough, 
C.  J.,  said,  <<  Trials  at  law,  fairly  reported,  although 
'<  they  may  occasionally  prove  injurious  to  individuals, 
^  have  been  held  to  be  privileged.  Let  them  con- 
"  tinue  so  privileged;  the  benefit  they  produce  is 
**  great  and  pertinent,  and  the  evil  that  arises  from 
"  them  is  rare  and  incidental." 

The  same  judge  remarked,  in  the  case  of  Stiles  v. 
Nokes  (A),  that  <*  It  must  not  be  taken  for  granted  that 
"  the  publication  of  every  matter  which  passes  in  a 
"  court  of  justice,  however  truly  represented,  is,  under 
'^  all  circumstances,  and  with  whatever  motive  pub* 
'^  lished,  justifiable.  But  that  doctrine  must  be  taken 
*^  with  some  grains  of  allowance.  It  often  happens 
'^  that  circumstances,  necessary  for  the  sake  of  public 
<'  justice  to  be  disclosed  by  a  witness  in  a  judicial 
^^  inquiry,  are  very  distressing  to  the  feelings  of  indi« 
*'  viduals  on  whom  they  reflect." 

As  to  the  manner  in  which  judicial. proceedings  are 
to  be  reported.  Abbot,  L.  C.J.,  ruled  (/),  that  if  a 
party  is  to  be  allowed  to  publish  what  passes  in  a 

(A)  1  M  &  S.  273.  (k)  7  East,  493. 

(t)  2  Camp.  563.  (/)  4  B.  %  A.  612. 
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court  of  justice  he  must  publish  the  whole  case,  and 
not  merely  state  the  conclusion  which  he  himself 
draws  from  the  premises. 

Nor  may  a  party  publish  a  defamatory  speech  made 
by  counsel,  even  if  he  print  the  evidence  as  well ;  and 
it  is  questionable  if  such  a  publication  is  privileged, 
even  if  the  publication  of  the  speeches  be  necessary 
for  a  fair  report  of  the  case,  (m)    In  Lewis  v.  Wal- 
ter (»)  Bayley,  J.,  said,  '^  It  is  no  justification  that  a 
"  defendant  has  truly  stated  in  his  publication  the 
^  speech  made  by  counsel  in  stating  a  case  to  the 
"  jury.     He  must  go  further,  and  show  the  truth  of 
<<  the  facts  as  in  an  original  communication.    It  is 
<<  the  duty  of  counsel  to  state  facts,  though  they  be 
"  injurious  to  the  character  of  individuals ;  and  he  is 
"  privileged  so  to  do  if  he  speak  conscientiously  and 
'^  according   to  his  instructions;   but  if  it  were  to 
"  follow  that  others  might  repeat  what  he  says,  it 
<*  might  be  most  injurious  to  the  characters  of  indi- 
*'  viduals ;  for  as  to  them  the  reason  of  the  privilege, 
"  which  is  the  advancement  of  public  justice,  does 
**  not  apply." 

And  again,  in  Flint  v.  Pike  (o),  his  lordship  said, 
"  My  opinion  is,  that  a  party  is  at  liberty  to  publish  a 
<<  history  of  the  trial,  viz.,  of  the  facts  of  the  case,  and 
'*  of  the  law  of  the  case  as  applied  to  those  facts,  but 
"  that  he  is  not  at  liberty  to  publish  observations 
<<  made  by  counsel  injurious  to  the  characters  of 
"  individuals."  (/?) 

It  obviously  follows,  that  all  misrepresentation  of  the 
facts  destroys  the  privilege,  and  that  all  addition  or 
coDunent  (jq)  is  dehors  the  privilege.    Thus,  where  the 

(m)  See  the  observations  of  (p)  And  see  Saunders  v.  J/i2Z» 

Holroyd  &  Bayley,  J.  J. ;  Flint  6  Bing.  213. 

V.  Pike,  4  B.  &  C.  476-7.  (?)  Haire  v.  Wibon,  9  B.  & 

(n)  4  B.  &  A.%13.  C.  643. 

(o)  Ub.  sup. 
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deposition  of  a  surgeon,  which  was  in  favour  of  a 
defendant,  was  omitted,  the  report  was  held  not  to  be 
privileged,  (r)  And  where  the  report  commenced 
with  the  heading  <<  Shameful  conduct  of  an  attorney," 
a  plea  setting  this  report  out  as  a  fair  and  impartial 
account  of  a  proceeding  in  a  court,  &c.,  was  held  to  be 
bad  on  the  face  of  it  (j)  And  where  the  report  con- 
tained an  observation  of  the  justice's  clerk,  this  was 
held  to  be  dehors  the  privilege,  (t)  "  The  protection," 
said  Lord  EUenborpugh,  "  will  not  warrant  the  least 
"  misrepresentation  of  facts,  or  even  any  high  colouring 
<<  of  the  circumstances  stated."  (u) 

The  rule  upon  this  subject  seems  to  be  stated  with 
the  greatest  clearness  in  the  judgment  of  Mr.  Justice 
Littledale,  in  Flint  v.  Pike,  (a?)  "  I  think,"  said  his 
lordship,  '^  the  plea  ought  to  show  the  libel  to  be  a 
<<  true  and  accurate  report  of  the  trial.  I  do  not 
"  mean  to  say  that  it  is  necessary  that  the  supposed 
<<  libel  should  contain  every  word  uttered  at  the  trial, 
<<  or  that  unnecessary  matter  may  not  be  omitted.  I 
"  think  that  the  only  case  in  which  an  editor  of  a 
"  newspaper  can  justify  a  libel  upon  the  ground  that 
*^  it  contains  an  account  of  a  trial  is  when  he  really 
*'  gives  a  true  and  accurate  report  of  it,  and  even  in 
"  that  case  it  will  be  for  the  court  to  consider  whether 
<*  it  was  lawful  to  publish  it." 

The  proceedings  so  reported  must,  however,  be 
a  Trial,  Notwithstanding  the  case  of  Currie  and 
Walters,  it  seems  now  to  be  sufficiently  established 
that  reports  of  ex  parte  proceedings  have  no  privi- 
lege, (y)    In  the  case  referred  to.  Lord  Ellenborough 

(r)  Duncan  v.  Thwaites,  S  B.  («)  Styles  v.  NokeSf  7  East, 

&  C.  556.  493. 

(«)   3  B.  &  B.  297  ;  and  see  (ar)  4  B.  &  C.  483. 

Mountnep  v.  Watton,  2  B.  &  Ad.  (y)  Rex  v.  Fisher,  2  Camp. 

673.  571.              • 

(t)  Ddegal  y.  HigUy,  3  Bing. 
N.  C.  960. 
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said, "  The  necessary  tendency  of  the  libel  is  to  tra- 
^*  dace  and  defame  the  prosecutor  in  this  case,  to 
"  prejudice  him  in  the  minds  of  his  countrymen,  to 
"  cause  it  to  be  believed  that  he  was  guilty  of  the 
^'  assault  laid  to  his  charge,  and  to  deprive  him  of 
"  the  benefit  of  an  impartial  trial."  (z)  And  in  Dun- 
can V.  Thwaites,  Abbott,  C.  J.,  distinguishing  be- 
tween that  ease  and  Currie  and  Walter,  remarked, 
*'  That  was  an  account  of  proceedings  in  this  court, 
"  a  court  instituted  for  final  determination  as  well  m 
*^  for  preliminary  inquiry,  and  whose  doors  are,  as  they 
'^  ought  to  be,  open  to  so  many  of  the  public  as  can 
'^  be  conveniently  accommodated  within  its  walls.  The 
'*  proceedings  now  in  question  were  before  a  justice 
"  of  the  peace,  and  were  of  a  kind  which  justices  may 
'^  lawfully  conduct  in  private  whenever  they  think  fit  to 
"  do  so."  His  lordship  continued,  —  ^^  I  have  pointed 
**  out  these  distinctions  between  the  present  case  and 
*^  that  of  Currie  and  Walter,  but  we  wish  it  not  to 
"  be  inferred  from  them  that  we  think  the  publication 
"  of  ex  parte  proceedings,  even  in  this  court,  to  be 
"  a  matter  allowable  by  law." 

This  action  of  Duncan  v.  Thwaites  was  brought 
for  publishing  preliminary  examinations  before  the 
magistrates.  The  defendant  pleaded  the  truth,*the  pub- 
licity, and  absence  of  all  malice.  The  plea  was  held 
bad,  Abbott,  C.  J.,  saying,  ^*  This  plea  is  founded 
"  on  the  supposition  that  it  is  lawful  for  the  editors  of 
*'  the  public  journals  to  publish  accounts  of  proceed- 
**  ings  before  justices  of  the  peace  by  way  of  pre- 
"  liminary  inquiry,  and  with  a  view  to  commit  to 
*^  prison,  or  otherwise  make  amenable  to  justice,  per-. 

{z)  See  also  Rex  t.  Fleet,  1     4  B.    &   A.   218 ;   Duncan,  v. 
B.  &  A.  379 ;  Bex  t.  Bwdett,     Thwaites,  3  B.  &  C.  556. 
4  B.  &  A.  323 ;  Bi  v.  OemeHte, 
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<<  sons  against  whom  charges  are  preferred  before  the 
'^  justices,  and  to  do  this  when  the  proceedings  ter- 
minate by  commitment  for  trial,  and  before  the 
intended  trial  can  take  place,  provided  the  pro- 
ceedings themselves  are  conducted  openly,  and  the 
**  accounts  are  just  and  true.  There  is  no  case  sup- 
*^  porting  the  affirmative  of  this  proposition,  and  there 
<*  are  many  expressly  declaring  the  negative." 

This  case,  therefore,  expressly  decides,  that  reports  of 
proceedings  before  magistrates,  being  of  a  preliminary 
character,  are  not  privileged,  and  it  also  contains  a 
dictum  that  no  ex  parte  proceedings  whatever  are 
within  the  privilege. 

Extra-judicial  proceedings  before  a  magistrate  are 
not  privileged.  In  M*Gregor  v.  Thwaites  (o)  the  report 
published  was  touching  a  matter  in  which  a  magistrate 
was  asked  for  his  advice.  After  verdict  for  defendant 
there  was  judgment  for  plaintiff  non  obstante,  and 
Littledale,  J.,  said,  "  I  think  the  Lord  Mayor  elect  had 
**  no  legal  authority  to  inquire  into  the  matters,  that 
*^  he  was  not  then  exercising  his  office  as  a  magistrate, 
**  and  that  this  case  is  to  be  considered  in  the  same 
*^  light  as  if  the  communication  had  been  made  to  him 
•*  in  his  private  room." 

Proceedings  before  a  coroner  ending  in  a  verdict  of 
wilful  murder  are  not  privileged,  and  the  court  will 
even  grant  a  criminal  information  for  publishing 
them,  (b) 

It  is  a  condition  to  the  legality  of  reports  of  trials 
in  a  court  of  justice  that  they  contain  nothing  tending 
to  excite  disaffection,  nor  calculated  to  offend  the  morals 
of  the  people.  Thus,  when  the  whole  of  Paine's  Age  of 
Reason  was  read  upon  the  trial  of  Richard  Carlile,  a 
criminal  information  was  granted  against  the  publisher 

(a)  3  B.  &  C.  30.  (6)   Rex  v.  Fleet,  1   B.  &  A.  379^ 
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of  a  full  report  of  the  trial,  (r)  Abbott,  C.  J.,  in  this 
case  said,  <<  If  in  the  course  of  a  trial  it  become  neces- 
"  sary  for  the  purposes  of  justice  that  matter  of  a 
"  defamatory  nature  should  be  publicly  read,  it  does 
^*  not  therefore  follow  that  it  is  competent  to  any 
''  person  under  pretence  of  publishing  that  trial  to 
"  recite  the  defamatory  matter/* 

The  principle  which  appears  to  have  been  acted 
upon  by  the  court  in  all  these  cases,  although  never 
expressly  laid  down,  is,  that  reports  of  judicial  proceed- 
ings are  privileged  in  all  cases  where  justice  and  public 
policy  require  that  the  public  should  be  made  ac- 
qo^nted  with  them,  but  not  otherwise,  (df)  This, 
bowever,  was  probably  thought  to  be  too  loose  a  de- 
fioltion  of  privileged  reports.  The  recent  statute, 
6&7  Vict.  c.  96.  §  6.,  has,  however,  introduced  this 
issue  into  criminal  trials  for  defamatory  libels,  and  has 
rendered  it  a  question  for  the  jury,  not  only  whether 
the  facts  stated  in  the  libel  are  true,  but  also  whether 
it  was  for  the  public  benefit  that  they  should  be  pub- 
lished. The  experience  of  every  day  shows  us  that 
the  publication  of  some  of  the  preliminary  proceedings 
before  magistrates  is  not  only  a  public  benefit,  but 
even  absolutely  essential  to  the  ends  of  justice.  It 
remains  to  be  seen,  whether  in  future  decisions  upon 
the  legality  of  police  reports  the  courts  will  draw  any 
aid  from  the  analogy  of  thb  statute. 

(c)  Sex  V,  CarliU)  SB.  &  A.  "  violation  of  the  criminal  juris- 

167.  '<  prudence  of  the  country,  and 

{d)  In  the    King  ▼.  Fisher^  "  liiere  i$  nothing  to  call  for  it, 

2  Camp.     563,    Lord    Ellen-  "  the    publication   is    not    ex- 

hoTouijh,  and   in  Rex  ▼    Fleett  **  cusable.  **   So  in  Flint  v.  Pike, 

I  B.  &  A.   879,  C.  J.  Abbott,  per  Bailey,  J.,  *'  For  as  to  them 

argued  entirely  upon  the  public  **  the  reason   of  the    privilege, 

mischief  of  the  reports  in  ques-  **  which   is  the  advancement  of 

tion.  So  in  Duncan  v.  Thwaite»,  "  pi46/ic  justice,  does  not  apply.  *• 
"  When  the  publication   is   a 
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Sect.  6.  —  Of  public  Criticism. 

All  criticisms  are  privileged.  When  a  man  becomes 
an  author  the  law  allows  any  one  to  say  or  write  of 
him  as  an  author,  or  of  his  book,  any  thing  which  he 
may  please ;  proof  of  express  malice  in  this  as  in  other 
cases  destroying  the  privilege. 

The  rule  in  this  respect  is  usually  laid  down  to  be, 
that  fair  and  honest  criticism,  however  severe,  is  privi- 
leged. The  decisions,  however,  seem  to  go  rather 
beyond  this. 

The  two  leading  cases  upon  this  subject  are.  Sir 
John  Carr  v.  Hood  (e),  and  Tabbart  v.  Tipper.  (/) 
Both  these  cases  were  tried  before  Lord  EUenborough, 
and  the  doctrine  laid  down  has  received  the  sanction 
of  subsequent  j  udges. 

In  Carr  v.  Hood  the  plaintiff".  Sir  John  Carr,  had 
written  (it  does  not  appear  from  the  report  that  he 
had  published)  a  book,  called  "  A  Tour  in  Ireland." 
The  defendant  thereupon  published  a  pamphlet,  entitled 
"  My  Pocket  Book,  or  Hints  for  a  righte  merrie  and 
"  conceited  Tour,  to  be  called  The  Stranger  in  Ireland 
"  in  1805,  by  a  Knight  errant."  This  pamphlet  con- 
tained a  frontispiece,  entitled  <<The  Knight  leaving 
"  Ireland  with  regret,"  being  a  caricature  of  Sir  John 
Carr  holding  a  pocket  handkerchief  to  his  face,  and 
appearing  to  be  weeping,  and  having  a  man  following 
him  loaded  with,  and  bending  under  the  weight  of,  three 
large  books,  and  carrying  in  one  hand  a  pocket  hand- 
kerchief tied  up  at  the  corners,  and  having  the  word 
^*  Wardrobe  "  on  it ;  thereby  meaning,  as  the  decla- 
ration averred,  that  one  copy  of  the  said  first-mentioned 
book  of  the  said  Sir  John,  and  two  copies  of  the  said 
book  of  the  said  Sir  John  secondly  mentioned,  were  so 

(«)  1  Camp.  355.  n.  (/)  1  Camp.  350. 
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heavy  as  to  cause  a  man  to  bend  under  the  weight 
thereof;  and  that  bis  the  said  Sir  John's  wardrobe  was 
very  small,  and  capable  of  being  contained  in  one 
pocket  handkerchief. 

The  declaration  laid  as  special  damage,  that  the 
plaintiff  had  been  prevented  from  selling  the  copy- 
right of  the  book  in  question  to  Sir  Richard  Phillips 
for  600^ 

Lord  Ellenborough  said,  <<  Here  the  supposed  libel  has 
"  only  attacked  those  works  of  which  Sir  John  Carr  is  the 
"  avowed  author ;  and  one  Writer  in  exposing  the  follies 
'^  and  errors  of  another  may  make  use  of  ridicule,  how- 
^  ever  poignant.  Ridicule  is  often  the  fittest  weapon 
^^  that  can  be  employed  for  such  a  purpose.  If  the 
**  reputation  or  pecuniary  interests  of  the  person 
*^  ridiculed  suffer,  it  is  damnum  absque  injuria  Where 
"  is  the  liberty  of  the  press  if  an  action  can  be  main- 
"  tained  on  such  principles?  Perhaps  the  plaintiff's 
"  Tour  through  Ireland  is  now  unsaleable ;  but  is  he 
"  to  be  indemnified  by  receiving  a  compensation  in 
"  damages  from  the  person  who  may  have  opened  the 
"  eyes  of  the  public  to  the  bad  taste  and  inanity  of  his 
**  compositions?  Who  would  have  bought  the  works 
**  of  Sir  Robert  Filmer  after  he  had  been  refuted  by 
^  Locke  ?  But  shall  it  be  said  that  he  might  have 
"  sustained  an  action  for  defamation  against  that 
"  great  philosopher,  who  was  labouring  to  enlighten 
^^  and  ameliorate  mankind.  We  really  must  not 
^*  cramp  observations  upon  authors  and  their  works ; 
**  they  should  be  liable  to  criticism,  to  exposure,  and 
^  even  to  ridicule,  if  their  compositions  be  ridiculous ; 
**  otherwise,  the  first  who  writes  a  book  on  any  subject 
^  will  obtain  a  monopoly  of  sentiment  and  opinion 
"  respecting  it :  this  would  tend  to  the  perpetuity  of 
"  error.    Reflection  on  personal  character  is  another 
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<'  thing.  Show  me  an  attack  on  the  moral  character 
<<  of  the  plaintiff,  or  any  attack  upon  his  character 
'^  unconnected  with  his  authorship,  and  I  shall  be  as 
<<  ready  as  any  judge  who  ever  sat  here  to  protect 
*'  him;  but  I  cannot  hear  of  malice  on  account  of 
<<  turning  his  works  into  ridicule." 

The  counsel  for  the  plaintiff,  however,  still  com« 
plaining  of  the  unfairness  of  the  publication,  and 
especially  of  the  print,  the  case  proceeded,  and  in 
summing  up  his  lordship  said,  *'  Every  man  who  pub* 
<'  lishes  a  book  commits  himself  to  the  judgment  of 
"  the  public,  and  any  one  may  comment  upon  his  per- 
*^  formance.  If  the  commentator  does  not  step  aside 
<<  from  the  work,  or  introduce  fiction  for  the  purpose 
<<  of  condenmation,  he  exercises  a  fair  and  legitimate 
<<  right.  In  the  present  case,  had  the  party  writing 
<<  the  criticism  followed  the  plaintiff  into  domestic  life 
*<  for  the  purposes  of  slander,  that  would  have  been 
"  libellous ;  but  no  passage  of  this  sort  has  been  pro- 
<^  duced,  and  even  the  caricature  does  not  affect  the 
<<  plaintiff,  except  as  the  author  of  the  book  which  is 
<<  ridiculed.  The  works  of  this  gentleman  may,  for 
"  aught  I  know,  be  very  valuable ;  but,  whatever  their 
"  merits,  others  have  a  right  to  pass  their  judgment 
<<  upon  them,  to  censure  them  if  they  be  censurable, 
*^  and  to  turn  them  into  ridicule  if  they  be  ridiculous. 
'<  The  critic  does  a  great  service  to  the  public  who 
<'  writes  down  any  vapid  or  useless  publication,  such 
as  ought  never  to  have  appeared;  he  checks  the 
dissemination  of  bad  taste,  and  prevents  pe6ple 
<*  wasting  both  their  time  and  money  upon  trash.  I 
<'  speak  of  fair  and  candid  criticism,  and  this  every 
^  one  has  a  right  to  publish,  although  the  author  may 
<<  suffer  loss  from  it.  *  Such  a  loss  the  law  does  not 
<'  consider  as  an  injury,  because  it  is  a  loss  which  the 
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"  partj  ought  to  sustain.  It  is,  in  short,  a  loss  of 
"  fame  and  profits  to  which  he  was  never  entitled. 
'*  Nothing  can  be  conceived  more  threatening  to  the 
**  liberty  of  the  press  than  the  species  of  action  before 
"  the  court.  We  ought  to  resist  an  attempt  against 
"  free  and  liberal  criticism  at  the  threshold." 

In  considering  this  ruling,  so  valuable  to  our  lite* 
rature,  we  must  disconnect  it  from  the  facts  of  the 
case.  His  lordship  expressly  left  it  to  the  jury  to 
determine  whether  the  writer  of  the  publication  had 
travelled  out  of  the  work  he  criticised  for  the  purpose 
of  slander,  and  whether  there  was  in  the  publication 
any  thing  personally  slanderous  against  the  plaintiff 
unconnected  with  the  works  he  had  written.  If  the 
jury  in  this  case  had  returned  a  verdict  for  the  plaintiff 
upon  the  ground  that  a  caricature  of  a  man's  person  is 
no  criticism  upon  him  as  an  author,  or  upon  the 
ground  that  a  criticism  of  a  man's  wardrobe  is  no 
criticism  upon  his  works,  the  ruling  of  Lord  Ellen- 
horough  would  still  have  been  untouched. 

Indeed  this  judgment  of  Lord  Ellenborough  hardly 
carries  the  rule  to  the  full  extent  in  which  it  is  now 
understood.  WHen  his  lordship  says  that  the  critic 
has  a  right  to  censure  works  if  they  be  censurable,  and 
to  turn  them  into  ridicule  if  they  be  ridiculous,  he 
appears  to  introduce  conditions  which  destroy  the  cha- 
racter of  privileged  communications,  the  very  essence 
of  which  is,  that  they  need  not  be  true  if  made  without 
malice.  It  is  submitted  that  the  rule  is,  that  the  critic 
has  a  right  to  censure  works  whether  they  be  really 
justly  censui*able  or  not,  and  to  turn  them  into  ridicule 
whether  they  be  really  ridiculous  or  not ;  otherwise  it 
would  be  for  the  jury  to  determine  whether  the  judg- 
ment of  the  critic  be  a  right  judgment,  instead  of  being 
whether  it  be  a  bona  fide  judgment     We  may  infer, 
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indeed,  that  this  was  his  lordship's  impression  from  his 
previoas  declaration,  '<  for  aught  I  know,  the  works  of 
^*  this  gentleman  may  be  very  .valuable." 
'  The  case  of  Tabbart  v..  Tipper  (^)  was  an  action  by 
a  publisher  for  a  libel  contained  in  a  periodical  work, 
called  <<  The  Satirist,  or  Monthly  Meteor,"  imputing  to 
the  plaintiff  that  he  had  published  books  of  an  immoral 
tendency,  and  ascribing  to  him  some  silly  verses,  which 
were  admitted  by  the  defendant  not  to  have  been  pub« 
lished  by  the  plaintiff,  but  it  was  contended  that  they 
were  a  fair  specimen  of  his  publications. 

Lord  EUenborough  told  the  jury  that  it  was  cer- 
tainly actionable  gravely  to  impute  to  a  bookseller 
having  published  a  poem()l)  to  which  he  was  a 
stranger,  as  the  evident  tendency  of  the  unfounded 
imputation  was  to  hurt  him  in  hb  business. 

But  upon  a  question  which  arose  during  the  trial, 
whether  a  witness  ought  to  be  cross-examined  as  to  the 
defendant  havingpublished  particular  books,  his  lordship 
said,  <<  The  main  question  here  is,  quo  animo  the  de- 
*^  fendant  published  the  article  complained  of ;  whether 
'^  he  meant  to  put  down  a  nuisance  to  public  jtnorals, 
<<  or  to  prejudice  the  plaintiff.  To  ascertain  this  it  is 
*'  material  to  know  the  general  nature  of  the  defen- 
<<  dant's  publications  to  which  the  libel  alludes,  and  I 
**  therefore  think  that  the  evidence  is  receivable. 
The  plaintiff  is  bound  to  show  that  the  defendant 
was  actuated  by  malice,  and  the  defendant  dis- 
charges himself  by  proving  the  contrary.  Liberty  of 
*<  criticism  must  be  allowed,  or  we  should  have  neither 
purity  of  taste  or  of  morals.    Fair  discussion   is 


« 


(a)  1  Camp.  850.  Her  sweefcheart  would  come  to  her, 

W    tk;-    ti ««««»»»    »<.<i  o.  ^  "***  bound  up  her  head 

This    "poem      was  as  "  When  she  went  to  bed, 

follows: —  **  And  she  fiwtened  her  door  with  « 

"  There  was  a  Uttle  maid,  skewer." 

^  And  she  was  afraid 
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^  essentially  necessary  to  the  truth  of  history  and  the 
^<  advancement  of  science.  That  publication,  there- 
*<  fore,  I  shall  never  consider  as  a  tib^  which  has  for 
^<  its  object,  not  to  injure  the  rephtation  of  any  indi- 
^*  vidual,  but  to  correct  misrepresentations  of  fact,  to  re- 
**  fute  sophistical  reasoning,  to  expose  a  vicious  taste  in 
**  literature,  or  to  censure  what  is  hostile  to  morality.*^ 

It  has  been  held,  also,  to  be  fair  criticism  to  write 
of  a  newspaper  that  it  is  the  most  vulgar,  ignorant, 
and  scurrilous  journal  ever  published  in  Great  Bri- 
tain, (t)  But  to  address  its  advertisers;  and  tell  them 
that  it  is  low  in  circulation,  is  to  state  a  fact  which 
must  be  justified. 

To  say  of  the  editor  of  a  newspaper,  that  his  full- 
blown baseness  and  infamy  hold  him  fast  to  his  present 
connections,  and  prevent  him  from  forming  new  ones, 
is  not  within  the  scope  of  privileged  criticism,  (k) 

*^  The  name  of  G.  is  to  be  rendered  famous  in  all 
**  sorts  of  dirty  works  "  is  not  a  fair  criticism.  (/) 

The  leaning  of  the  courts  has  certainly  been  of  late 
to  discourage  gross  and  personal  criticism,  such  as  was 
upheld  in  Carr  v.  Hood.  In  Soane  v.  Knight  (m), 
although  it  was  expressly  said  that  fair  criticism  on 
works  of  a  professional  artist  cannot  be  the  subject  of 
an  action,  however  mistaken  in  point  of  taste ;  yet  it 
was  left  to  the  jury  to  say  whether  to  impute  to  an 
artist  that  he  acts  on  absurd  principles  of  art  was  not 
unfair  and  intemperate,  and  intended  to  injure  him  in 
his  profession.  And  the  same  question  also  was  left 
to  the  jury,  where  it  had  been  published  of  a  painting, 
publicly  exhibited,  that  it  was  a  mere  daub,  with  other 

(t)  Heriot  t.  Stuart,  1  Esp.  (/)  Greeny,  Chapmanf4 B'mg,9 

C.4S7.  N.  S.  92;  S.  C.  3  Soott,  34a 

{k)  Stuart  V,  LoveOf  2  StarkiVs  (m)  1  M.  &  M.  44. 
C73. 

D  5 
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strong  words  of  censure,  (n)  And  in  a  recent  case 
Lord  Denman  was  of  opinion,  that  to  publish  of  a 
publbher  that  he  had  inserted  in  his  magazine  a  series 
of  articles,  the  greater  part  of  which  were  false,  as  well 
as  of  a  gross  character,  exceeded  the  scope  of  fair 
criticism,  (o) 

The  right  of  criticism  applies  also  to  players  (p), 
public  singers,  painters  publicly  exhibiting,  and  pro- 
bably also  to  architects,  and  to  all  persons  who  place 
themselves  in  a  position  from  which  it  may  be  inferred 
that  they  submit  themselves  to  the  judgment  of  the 
public. 

But  it  has  been  decided  that  presenting  a  petition 
to  parliament  is  not  an  act  which  renders  a  man 
obnoxious  to  criticbm.  {q) 

It  is  hardly  necessary  to  observe,  that  no  criticism 
upoi^  a  book  which  it  is  a  crime  to  publish  can  be 
libellous,  (r) 

Under  this  title  we  mav  also  class  a  certain  licence 
which  the  law  allows  of  discussing  the  public  character 
and  public  acts  of  public  men.  This  privilege  seems 
to  depend  upon  the  same  ground  of  public  necessity 
which  gave  rise  to  the  impunity  of  literary  criticism. 
It  is  governed  also  by  the  same  rules,  and  restrained 
within  the  same  limits,  (ji) 

(n)    Thompson  ▼.   Shackettf   1  (»)   Onslow  v.  Itome,  S  Wils, 

M.  &  M.  187.  177.    The  words  were,  «  As  to 

(o)    CoiOmm  t.    Whiting  and  *'  instructing  cur  members  to 

another,  H.  T.  1843.  N.  P.  **  obtain  redress,  I  am   totally 

(p)  Dibdin  v.  Bostoch,  I  Esp.  "  against    that  plan,  for  as  to 

C.  29;  Dibdin  ▼.  jS'imin,  1  £sp.  *<  instructing  Mr.  Onslow,  vr« 

^8 ;    Thompson  ▼.  ShackeH,  I  M.  **  might    as  well   instruct  the 

&  M.  187;    Green  v.  Chapman,  «  winds;   and  should  he  even 

4  Bing.  N.  S.  92  ;  3  Scott,  340.  "  promise     his     assistance,     I 
«     (q)  Dunne    v.    Anderson,    3  "  should  not  expect  hiiii  to  give 

Bing.  88.  "  it  us."     See  also  Woodard  .▼. 

(r)  See  Stockdale  y, Duncombe,     Dowsing,  2  M.  &  R.  74;   Reg. 

5  Jur.  236.  ▼.  CaUins,  9  C.  &  P.  456L 
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In  Parmiter  v.  Coupland  (t),  Parke,  B.,  said,  "  Tliere 
is  a  difference  between  publications  relating  to  public 
and  private  individuals.  Every  subject  has  a  right 
to  comment  on  those  acts  of  public  men  which  con- 
cern him  as  a  subject  of  the  realm,  if  he  do  not 
*'  make  his  commentary  a  cloak  for  malice  and  slan- 
der; but  any  imputation  of  wicked  and  corrupt 
motives  is  unquestionably  libellous."  And  in  the 
same  case  Alderson,  B.,  said,  "  There  certainly  is  a 
**  material  distinction  between  a  publication  relating 
"  to  a  public  and  a  private  person  whether  they  be 
"  libels.  That  criticism  may  reasonably  be  applied 
to  a  public  man  in  a  public  capacity  which  might  not 
be  applied  to  a  private  individual.  The  same  thing 
might  be  no  libel  on  me  which  might  be  a  very 
grifevous  and  injurious  libel  on  another." 
Thus  much  for  communications  which  require 
proof  of  express  malice  in  order  to  render  them 
defamatory. 

(/)  6  M.  &  W.  105. 


u 
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Sect.  1. — GeneraUy^ 

The  distinction  between  the  cases  indaded  under  this 
and  those  included  under  the  last  chapter  turns  entirely 
upon  the  question  of  malice.  The  communications  last 
mentioned  lose  their  privilege  upon  proof  of  express 
malice ;  those  of  which  we  are  now  to  treat  depend  in 
no  respect  Ibr  their  protection  upon  their  bona  fides. 
The  occasion  is  an  absolute  privilege,  and  the  only 
questions  are,  whether  the  occasion  existed?  and, 
whether  the  matter  complained  of  was  pertinent  to 
the  occasion  ?  The  pertinency  of  the  matter  to  the 
occasion  is,  it  is  submitted,  that  which  is  meant  by 
*< probable  cause;"  and  <* probable  cause"  is  to  this 
class  of  communications  what  bona  fides  is  to  that 
which  has  been  already  dbcussed. 

Sect.  2. — 0/ Communications  which  are  true. 

As  to  communications  which  are  thus  absolutely 
privileged,  the  most  important  distinction  is,  that  defa- 
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madon,  in  order  to  be  a  private  wrong,  must  be  false 
as  well  as  malicious. 

So  far  as  the  civil  remedy  is  concerned,  truth  is 
absolutely  privileged.  No  man  has  a  right  to  recover 
damages  against  another  for  having  spoken  or  written 
that  which  is  true,  although  a  person  will  be  con- 
strained by  the  criminal  law  not  to  write  and  publish 
any  matters,  whether  true  or  false,  which  are  likely  to 
compromise  the  public  peace* 

The  manner,  extent,  and  limit  under  which  truth 
becomes  a  defence  to  an  action  for  defamation  will 
be  more  particularly  treated  of  hereafter.  It  is  suf- 
ficient here,  premising  that  actions  for  scandalum 
magnatum  are  within  the  rule  (a),  to  state  the  law 
concisely  in  the  words  of  Lord  Holt :  ^'  A  man,"  said 
his  lordship,  ''  may  justify  in  an  action  for  words  or 
'<  a  libel ;  otherwise  in  an  indictment"  (b) 

All  verbal  defamatory  communications  which  are 
true  in  fact,  and  all  written  defamatory  communica- 
tions which,  being  true  in  fact,  it  is  for  the  public 
benefit  that  they  should  be  published,  are  absoltUefy 
privileged,  both  civilly  and  criminally. 

The  truth  of  all  defamatory  matter  is  an  answer  to 
a  civil  action,  (c) 

The  truth  of  the  matters  charged  in  a  written  com- 
munication, together  with  an  averment  that  it  was  for 
the  public  benefit  that  such  matters  charged  should  be 
published,  is,  by  the  statute  6  &  7  Vict.  c.  96.  §  6., 
made  a  defence  to  any  indictment  or  information  for  a 
defamatory  libel. 


(a)  2  Mod.  150 ;  4  Rep.  13.  cation  in  an  action  for  libd ;  but 

(6)  11  Mod.  99.  the  ]av  is  now  too  well  settled 

(e)  11  Mod.  99.     There  are  to  render  any  reference  to  the 

some  old  cases  in  which  it  was  authorities  here  necessary. 

denied   that  truth  is  a  justifi* 
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Sbct.  3. — Of  Judicial  Proceedings, 

The  proceedings  connected  with  the  judicature  of  the 
country  are  so  important  to  the  public  good,  that  the 
law  holds  that  nothing  which  may  be  therein  said  with 
probable  cause,  whether  with  or  without  malice,  can 
be  slander ;  and,  in  like  manner,  that  nothing  written 
with  probable  cause,  under  the  sanction  of  such  occa- 
sion, can  be  libel. 

Thus,  where  a  man  accuses  another  of  a  crime 
before  a  magistrate,  or  where  he,  even  extra-judicially, 
claims  the  lands  of  another,  or,  in  ancient  times,  when 
one  man  claimed  a  title  to  another  as  his  villain ;  this  is 
not  slander  (cf),  nor  will  any  malice  in  fact  make  it  so. 
So  also  with  respect  to  what  a  barrister  may  say  per- 
tinent to  the  matter  in  issue  in  any  case  in  which  he 
may  be  engaged  (e) ;  and  doubtless  it  would  also  be  so 
held  with  regard  to  any  matter  injurious  to  an  indi« 
viduistl  which  might  occur  in  the  evidence  of  a  wit- 
ness (/),  the  pertinent  observation  of  a  juror,  or  the- 
judgment  of  a  judge.  •  These  persons  cannot  speak 
slander  while  engaged  upon  the  protected  occasion ; 
but  the  law  gives  a  special  action  on  the  case  against 
them  if  they  wantonly  abuse  their  privilege,  and  defame 
parties  "  without  probable  cause."(^) 

Where  A.  having  summoned  B.,  his  master,  before  a 
court  of  conscience,  for  wages,  and  B.  there  utters  words 
imputing  felony  to  A.,  if  this  charge  be  necessary  to 
B<*8  defence  no  action  can  be  maintained  against  him 

(d)  4  Rep.  18.  Claphorn,  W.  Jones  431,  it  was 

(e)  The  whole  law  upon  this  held  that  no  action  would  lie  fur 
point  is  contained  in  Brooke  v.  false  and  defamatory  matter  in 
Sir  Henry  Montague,  Cro.  Jac.  an  affidavit  in  chancery.  "An 
90;  Fairmany,  Ives,  I  B.  &  A.  ^  action  will  not  lie  for  a  false 
645 ;   and  Hodgton  t.    Scarlett,  **  oath  in  chancery.*' 

2  B.  &  A.  232.  (g)  See  the  observations  of 

(/)  In  DawUng  v.  Wentnan,  Mr.  Justice  Holroyd  in  Hodgson 
8  l^ow.    446,  and  Moulton  v.     v.  Scarlett. 


(C 
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by  A.  for  defamation.  If,  however,  the  words  T^^ere 
spoken  without  probable  cause,  they  would  be  action- 
able, although  spoken  to  the  court  (A) 

But  it  seems  that  the  parties,  or  their  represen- 
tatives, are  entitled  to  state  any  thing  which,  although 
not  strictly  relevant,  may  be  fairly  supposed  by  them 
to  weigh  with  the  court.  **  The  defendant  is  not  to 
have  his  hands  tied,  and  he  is  justified  in  giving  the 
best  reasons  he  can  (in  answer  to  an  application  for 
a  criminal  information)  why  the  court  should  refuse 
"  the  rule."  (f) 

In  Kindillon  v.  Maltby  (j)  an  action  for  slander  was 
brought  against  a  magistrate  for  having  said  of  a 
policeman,  '<  I  feel  myself  bound  to  say,  with  reference 
'<  to  this  charge,  and  one  before  me  a  few  days  before, 
<*  from  the  same  spot,  I  do  not  believe  serjeant  K.  on 
**  his  oath;"  per  quod  plaintiff  was  dismissed  the 
police  force.  Lord  Denman  nonsuited  the  plaintiff. 
His  lordship  said,  <<  I  have  no  doubt  on  my  mind  that 
a  magistrate,  be  he  the  highest  judge  in  the  land,  is 
answerable  in  damages  for  slanderous  language, 
*<  either  not  relevant  to  the  cause  before  him,  or 
'*  uttered  after  the  cause  is  at  an  end ;  but  for  words 
<<*  uttered  in  the  course  of  his  duty  no  magistrate  is 
<*  answerable,  either  civilly  or  criminally,  unless  express 
<<  malice,  and  the  absence  of  reasonable  or  probable 
^*  cause,  be  established." 

The  question  whether  there  be  or  be  not  reasonable  or 
probable  cause  may  be  for  the  jury  or  not,  according  to 
the  particular  circumstances  of  the  case.  Thus,  where 
a  plaintiff  in  an  action  for  malicious  prosecution  had 
committed  what  was  prima  facie  an  act  of  felony,  but 

(A)  7Vo(flMmv.Z)ttnn,4Camp.  (j)  Doyle  ^.  O^Voherty,  1  C. 
Sll.  &  Marsh.  421. 

U)  1  C.  &  Marsh.  408. 
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which  upon  the  trial  was  proved  to  have  been  done  as 
a  claim  of  a  right,  the  coart  of  Queen's  Bench  held  that 
the  question  as  to  probable  cause  should  have  been  left 
to  the  jury,  and  that  the  judge  was  wrong  in  assuming 
probable  cause  from  the  prima  facie  felonious  nature  of 
the  acty  and  directing  a  verdict  for  the  defendant,  (k) 

Sect.  4. — Of  Speeches  in  Parliament. 

It  is  hardly  necessary  to  observe,  that  the  privilege 
of  both  houses  of  parliament,  and  of  members  speaking 
in  their  places  in  parliament,  is  absolute  and  un- 
questionable. 

Sect.  5. — Of  Parliamentary  Papers. 

Of  this  .class  of  absolutely  privileged  communications 
are  the  printed  proceedings  of  parliament. 

It  was  very  early  held,  that  even  the  speaker  of  the 
House  of  Commons  had  no  right  to  publish  defama- 
tory matter  contained  in  proceedings  of  the  house.  (/) 
This  decision  was,  however,  afterwards  said  to  have 
been  obtained  in  the  worst  of  times,  and  to  be  a  dis- 
grace to  the  country  (m) ;  and  the  courts  went  so  far 
as  to  hold  that  it  was  impossible  to  admit  that  the 
proceedings  of  either  of  the  houses  of  parliament  c&n 
be  a  libel,  and  they  therefore  determined  that  the  pro- 
ceedings of  the  houses  of  parliament  were  privileged 
even  in  the  hands  of  a  private'  and  unauthorised 
printer,  (n) 

But  the  privilege  was  never  understood  to  extend  to 
the  republication  of  parliamentary  speeches,  (o) 

(h)  James  V,  Phelp$,  11  A.  &  (n)  Rex  v.  Wright,  8  T.  R. 

E.  488;  and  see  Blackford  t.  293. 

Dodd,  2  B.  &  Adol.  179.  (o)  R,  t.    Ld,  Abingdon^    i 

(I)  RexY.WiUiam8,2Stiow,R,  £sp.  C.  226;   Rex  v.   Creevy, 

(m)  Rex  V.  Wrightf  8  T.  R.  1  M.  &  S.  273. 

293. 
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It  is  unnecessary  to  review  here  the  case  of 
Stockdale  v.  Hansard  (p),  since  the  law  upon  this 
subject  has  since  been  expressly  declared  by  the  statute 
3  Vict.  c.  9.  This  statute  recites,  that  it  is  essentiid 
to  the  due  and  effectual  exercise  and  discharge  of  the 
functions  and  duties  of  parliament,  and  to  the  pro- 
motion of  wise  legislation,  that  no  obstructions  or 
impediments  should  exist  to  the  publication  of  such  of 
the  reports,  papers,  votes,  or  proceedings  of  either 
house  of  parliament  as  such  house  of  parliament  may 
deem  fit  or  necessary  to  be  published ;  that  obstructions 
or  impediments  to  such  publications  have  arisen,  and 
may  hereafter  arise,  by  means  of  civil  or  criminal  pro- 
ceedings being  taken  against  persons  employed  by 
or  acting  under  the  authority  of  the  houses  of  par- 
liament or  one  of  them,  in  the  publication  of  such 
reports,  papers,  votes,  or  proceedings ;  by  reason  and 
for  remedy  whereof  it  is  expedient  that  more  speedy 
protection  should  be  afforded  to  all  persons  acting 
imder  the  authority  aforesaid,  and  that  all  such  civil 
or  criminal  proceedings  should  be  summarily  put 
an  end  to  and  detennined  in  manner  therein-after 
mentioned. 

T}ie  statute  then  proceeds  to  enact,  that  all  proceed- 
ings, criminal  or  civil,  against  persons,  for  publication 
of  papers  printed  by  order  of  parliament,  shall  be 
stayed  upon  the  defendant  bringing  before  the  court 
(after  twenty -four  hours  notice  of  his  intention  so  to 
do  to  the  prosecutor  or  plaintiff)  a  certificate,  under  the 
hand  of  the  Lord  High  Chancellor  or  speaker  of  the 
House  of  Commons,  to  the  effect  that  such  publication 
is  by  order  of  either  house  of  parliament 

(f»)  9  A.  &  E.  1. 
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The  second  section  enacts,  that  proceedings  shall  be 
stayed  when  commenced  in  respect  of  the  publication 
of  a  copy  of  such  report,  &c.,  on  production  and  verifi« 
cation  of  the  originaL 

The  third  section  enacts,  that  it  may  be  shown,  upon 
the  trial  of  any  action  or  indictment  for  printing  any 
extract  or  abstract  of  a  parliamentary  paper,  that  such 
extract  or  abstract  was  published  bona  fide  and  without 
malice,  and  if  this  shall  be  the  opinion  of  the  jury 
verdict  of  not  guilty  shall  be  entered  for  the  defendant. 

The  effect  of  thb  act  appears  to  be,  to  give  an 
absolute  privilege  to  the  circulation  in  bulk  of  all 
matter  which  has  been  printed  by  order  of  either 
house  of  parliament,  and  to  let  in  the  defendant  to 
disprove  the  legal  inference  of  malice  which  arises 
when  libellous  matter  is  disseminated  in  extracts  or 
abstracts  of  such  documents. 

Sect,  6- — Repetition  of  Slander, 

Unper  the  title  of  communications  absolutely  privi- 
leged we  may  discuss  the  ancient  doctrine  of  the  com- 
mon law,  that  slanders  repeated  upon  the  authority  of 
another  were  privileged  from  punishment  or  redress. 

The  language  of  the  statutes  of  scandalum  mag- 
natum  renders  it  very  probable  that  the  ancient  com- 
mon law  rule  was,  that  the  object  of  punishment  was 
the  inventor  and  not  the  repeater  of  a  slander.  The 
utterer,  therefore,  exonerated  himself  by  giving  up  his 
authority.  In  accordance  with  this  was  the  resolution 
in  Lord  Northampton's  case. 

This  resolution  was,  **  If  A.  say  to  B.,  Did  you  not 
^<  hear  that  C.  was  guilty  of  treason  ?  this  is  tanta- 
"  mount  to  a  scandalous  publication.  And  in  a  pri- 
<<  vate  action  for  slander  of  a  common  person,  if  J.  S. 
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pubjish  what  he  hath  heard  J.  N.  eay,  that  J.  G.  was 
"  a  traitor  or  thief,  in  an  action  on  the  case,  if  the 
"  truth  be  so,  he  may  justify ;  but  if  J.  S,  publish 
'^  generally,  without  a  certain  author,  that  J.  G.  was  a 
**  traitor  or  thief,  then  an  action  sur  le  case  lieth 
^<  against  J.  S.  for  this,  that  he  hath  not  given  to  the 
**  party  grieved  any  cause  of  action  against  any  but 
*<  himself,  who  published  the  words,  although  that  in 
"  truth  he  might  hear  them,  for  otherwise  this  might 
^  tend  to  the  great  slander  of  an  innocent  person ;  for 
'<  if  one  who  hath  Isesam  phantasiam,  or  who  is  a 
«  drunkard,  or  of  no  estimation,  speak  scandalous 
<<  words,  if  it  be  lawful  for  a  man  of  credit  to  repeat 
^  them  generally,  without  mentioning  the  author,  that 
<'  would  give  greater  colour  and  probability  that  they 
<«  were  true,  in  respect  of  the  credit  of  the  repeater, 
<<  than  if  the  author  himself  should  be  mentioned."  (^) 

This  decision,  although  bearing  such  evident  marks 
of  a  legitimate  descent  from  the  old  common  law,  and 
although  based  upon  prior  decisions  (r),  has  been,  with 
obvious  justice,  disfavoured  by  all  subsequent  judges ; 
every  posterior  decision,  therefore,  has  gone  to  circum* 
scribe  the  limits  of  its  action. 

It  has  been  held  that  the  name  of  the  informant 
must  be  given  at  the  time  of  repeating  the  words  (s) ; 
that  he  must  give  the  very  words  of  the  slander,  for 
the  substance  is  not  sufficient  to  give  an  action  against 
the  party  from  whom  he  heard  it  {t) ;  that  be  must 
himself  believe  it  to  be  true  at  the  time  he  repeats  it, 

(9)  12  Rep.  17;    Wodnoth    y.     Meadows,    5 

(r)  The  court  cited  33  &  34  East,  463. 
£d.  1 ;  and  30  Ass.''  pi.  10,  in         (t)  Maitland  v.   Goldney^    2 

the  exchequer,  Mich.  18  £d.  1,  East,  425  ;   Gerrard  v.  Dicken^ 

rot.  4.  soUf   4  Rep.  18;    McGregor  ▼. 

(«)  Davit  V.  LetcU,  7  T.  R  Thwaites,  3  B.  &  C.  24, 


68  THE   LAW  OF  DEFAMATION. 

and  that  it  must  be  repeated  on  a  fair  and  justifiable 
occasion,  (u) 

Whether  the  rule,  even  in  this  contracted  sense, 
applied  to  libel,  was  long  uncertain ;  but  it  has  been 
some  time  since  decided  that  it  would  not  justify  the 
repeating  in  print  or  writing  matter  not  slanderous  as 
words  spoken ;  for  here  the  libeller  gives  no  action  to 
the  party  libelled,  (x)  It  is  now  clearly  understood 
that  Lord  Northampton's  case  does  not  apply  to  libels. 
In  De  Crespignj  v.  Wellesley  (y),  Best,  C.J.,  in  giving 
judgment,  said,  **  We  do  not  hesitate  to  s^y,  that  even 
*^  if  we  were  to  admit,  what  we  beg  not  to  be  con- 
<*  sidered  as  admitting,  that  in  orcU  slander,  when  a 
*'  man  at  the  time  of  speaking  the  words  names  the 
*'  person  who  told  him  what  he  I'elates,  he  may  plead 
'*  to  an  action  brought  against  him  that  the  person 
'^  whom  he  names  did  tell  him  what  he  related,  such 
<<  a  justification  cannot  be  pleaded  to  an  action  for 
"  the  republication  of  the  libel." 

Thus  the  doctrine  of  repetition  of  slander,  as  laid 
down  in  Lord  Northampton's  case,  may  be  said  to  have 
been  practically  overruled. 

(u)  Lewis  V.  Walter,  4  B.  &  rule  altogether.    See  especially 

A.  605 ;  Mcpherson  v.  Daniels,  the  judgment  of  Parke,  J. 

10  B.  &  C.  270.  This  last  case,  (x)   McGregor    v.     Tkwaites, 

and  the  condition  which  it  en-  3  B.  &  C.  24. 

forces,  removes  the  sting  of  this  (y)  5  Bing.  401. 
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Sect.  1. — Generally. 

Communications  affecting  public  interests  alone  are 
not  very,  accurately  included  under  the  law  of  defa- 
mation, and  will  be  but  cursorily  noticed  here. 

Any  communication,  whether  oral  or  written,  which 
tends  to  subvert  morality,  or  to  bring  into  ridicule, 
hatred,  or  contempt  the  king,  the  government,  or  the 
law,  or  Christianity  as  part  of  that  law,  or  the  admi- 
nistration of  justice,  or  which  tends  to  excite  to  an 
illegal  act,  or  which  is  against  sound  policy  or  con- 
venience, is  a  criminal  ofifence  punishable  by  indict- 
ment or  information. 

Since  the  statute  32  Geo.  3.  c.  60.,  which  declares 
that  a  jury  may  give  a  general  verdict  of  guilty  of  not 
guilty  upon  the  whole  matter  put  in  issue  upon  any 
indictment  or  information,  and  by  consequence  may 
determine  whether  the  matter  charged  is  criminal,  as 
well  as  whether  the  accused  is  guilty  of  having  put  it 
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forward  to  the  world,  it  is,  as  was  observed  by  Chief 
Justice  Holt  upon  another  occasion,  <^  not  worth  while 
"  to  be  learned  on  the  subject  of  libels  "  (a),  since  the 
judge  must  send  the  case  to  the  jury  with  the  general 
rule,  and  the  verdict  upon  individual  cases  will  often 
be  determined  by  the  condition  of  the  public  mind 
upon  particular  subjects.  That  it  is  in  the  spirit  of 
our  constitution  that  a  citizen  should  be  allowed  to 
express  himself  more  strongly  at  times,  and  upon  sub- 
jects wherein  the  general  mind  is  agitated,  I  would  be 
the  last  to  question ;  but  this  practical  elasticity  of  the 
law  goes  far  to  destroy  the  value  of  precedents,  and  to 
render  an  exact  definition  of  the  legal  sphere  of  public 
discussion  impossible. 

The  rule  above  laid  down  is,  in  some  one*  of  its 
members,  set  at  naught  every  hour  without  dread  of 
punishment  Practically,  therefore,  we  can  only  say 
that  any  communication  coming  within  this  general 
rule  may  be  punished  as  a  crime  if  a  jury  shall  declare 
it  to  be  criminal. 

It  may  be  well,  nevertheless,  to  bring  together  a  few 
cases  under  each  of  the  divisions  of  this  general  rule. 

Sect.  2. — Of  Chmmunications  which  tend  to  subvert 

Morality, 

In  this,  as  in  private  libels  and  slanders,  the  communi- 
cation may  be,  not  only  by  writings  and  words,  but  also 
by  exhibitions,  symbols,  and  pictures.  Thus,  the  first 
case  in  the  books  is  that  of  Sir  Charles  Smedley,  who 
was  fined  2,000/.  for  exhibiting  himself  naked  in  a 
balcony  in  Covent  Garden.  (6)  It  was  afterwards 
doubted  in  Reid's  (c)  case  whether  publishing  an  ob- 
scene libel  was  punishable  in  the   temporal  courts. 

(a)  Baker  v.  Pierce,  Holt,  R.         (6)  Keb.Rep.720;  2  Str.791, 
d54 ;  6  Mod.  24.  S.  C.  (c)  Fost.  Rep.  98. 
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This  case  was,  however,  overruled  in  Rex  v.  Curl,  who 
was  tried  upon  information  for  printing  an  obscene 
book,  called  *'  Venus  in  the  Cloister,  or  the  Nun  in  her 
**  Smock."  John  Wilkes  (rf)  was  afterwards  fined 
500/.  and  imprisoned  Yor  twelve  months  for  publishing 
an  obscene  libel,  called  "An  Essay  on  Woman." 

Since  that  time  numberless  convictions  have  taken 
place  for  publishing  immodest  books  and  pictures,  and 
it  is  undoubted  that  all  indecent  and  immoral  commu- 
nications are  now  punishable  by  indictment  or  infor- 
mation at  common  law.  Summary  jurisdiction  is  also 
now  given  to  magistrates  for  these  offences  under  the 
Vagrant  Act  and  the  New  Police  Act. 

Sect.  3. —  Of  Communications  which  tend  to  disparage 

the  Sovereign* 

Of  words  which  amount  to  an  overt  act  of  high, 
treason  it  does  not  fall  within  our  province  to  speak. 
Any  words,  however,  expressing  any  contempt  of  the 
sovereign's  person,— such  as  to  attribute  want  of  capa- 
city or  integrity,  or  breach  of  the  coronation  oath,  or 
to  curse,  wish  ill  to,  spread  false  rumours  as  to  the 
intention  of,  or  in  any  way  to  lessen  the  esteem  of 
subjects  towards  the  sovereign, — amount  to  a  high 
misdemeanor  at  common  law.  (c)  The  words  "  Of 
"  all  monarchs  since  the  revolution,  the  successor 
"  of  George  the  Third  will  have  the  finest  oppor* 
"  tunity  of  becoming  nobly  popular  "  (/)  were,  how- 
ever, held  not  to  be  a  libel.  The  attributing  insanity 
to  George  the  Fourth  was  held  libellous.  (<g)  "  In 
'^  my  opinion,'*  said  Abbott,  C.  J.,  ^<  the  publication 

id)  4  Burt.  2527.  (/)  Rex  y,  Lambert  andPerry, 

(e)  Hawk.  P.  C.  c.  23;  4  Bl.     2  Camp.  398. 
Com.  120.  Qi)  2B,8c  C.  257. 
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<<  is  a  libel  calculated  to  vilify  and  scandalise  his 

"  nuyesty,  and  bring  him  into  contempt  among  his 

'<  subjects.     But  you  have  a  right  to  exercise  your 

'<  own  judgment  upon  the  publication,  and  I  invite 

"  you  to  do  80." 

Sect.  4*. — Of  Communications  which  tend  to  vilify  the 

Government, 

Ik  an  earlv  case  it  was  held  to  be  a  criminal  comrau- 
nication  to  exhort  a  minister  after  his  sermon  *Ho 
*<  quicken  the  civil  magistrate  to  do  his  duty,  for  that 
"  offences  passed  now  without  control  from  the  civil 
"  magistrate."  (A) 

In  Charles  the  Second's  time  it  was  held  a  libel  to 
state  of  the  government  that  they  were  influenced  by 
French  gold.  "  You  are  now  to  consider,"  said  C.J. 
Hale,  "whether  these  words  I  have  read  to  you  do 
"  not  tend  to  beget  an  ill  opinio^  of  the  administration 
«  of  the  government."  («) 

In  the  King  v.  Cobbett  (A),  which  was  a  libel  upon 
the  public  conduct  of  the  Lord  Lieutenant  and  Lord 
Chancellor  of  Ireland,  Lord  EUenborough  told  the 
jury,  "  It  has  been  observed  that  it  is  the  right  of  the 
"  British  subject  to  exhibit  the  folly  or  imbecility  of 
"  the  members  of  the  government.  But,  gentlemen, 
*^  we  must  confine  ourselves  within  limits.  If  in  so 
^  doing  individual  feelings  are  violated,  there  the  line 
"  of  interdiction  begins,  and  the  offence  becomes  the 
"  subject  of  penal  visitation."  (/) 

(h)  Bee.  Ab.    tit,  «  LibeV  (A)  E.T.K.B.1804;  2Stark. 

450.  193. 

(t)  Rex  V   Tutchin,  5  St  Tr.  (/)  See  also  Sex  v.  Burdttt, 

532.  4  B.  &  A.  115.  314. 
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Sect.  5. —  Of  Communications  which  tend  to  vilify  the 

Law* 

In  the  Feign  of  Elizabeth  it  was  held  that  it  was  not 
t  indictable  to  say  that  the  laws  of  the  realm  were  not 
the  laws  of  God,  because  true  it  is  they  are  not  the 
laws  of  God,  but  that  it  would  be  otherwise  to  say  that 
the  laws  of  the  realm  are  contrary  to  the  laws  of 
God.  {m) 

A  treatise  upon  hereditary  right  has  been  held  to  be 
a  libel,  though  containing  no  reflection  on  the  exbting 
government,  (n) 

But  Lord  Loughborough,  in  the  debate  upon  the 
libel  bill  (o),  said,  "  Every  man  may  publish  at  his 
"  discretion  his  opinions  concerning  forms  and  systems 
"  of  government;  if  they  be  wise  and  enlightening 
"  the  world  will  gain  by  them ;  if  they  be  weak  and 
"  absurd  they  will  be  laughed  at  and  forgotten ;  if 
"  they  be  bona  fide  they  cannot  be  criminal,  however 
"  erroneous." 

Dr.  Brown  (/>)  was  convicted  for  writing  that  the 
late  revolution  was  the  destruction  of  the  laws  of  Eng- 
land. Nutt  and  Shebbeare  were  also  convicted  of 
libelling  the  revolution  ;  and  this  was  one  of  the  items 
against  Thomas  Paine,  (q) 

Here,  however,  as  in  the  other  headings,  no  number 
of  cases  can  make  the  law  clearer  than  the  mere 
enunciation  of  the  general  rule,  that  every  com- 
munication which  a  jury  shall  consider  to  have  a 
tendency  to  bring  the  law  into  hatred  or  contempt 
is  criminal. 


(m)  2  Rol.  Ab.  78.  (o)  2  Starkie  on  Libel,  160. 

(n)  Reg,  ▼.  Bedford,   2  Str.         (p)  11  Mod.  86. 
789.  iq)  2  Starkie  on  Libel,  166. 
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SECT..6. —  Of  Communiccaioru  which  tend  to  vilify 

Christianity. 

Christianity  is  part  of  the  law  of  England.    What- 
ever, therefore,  tends  to  bring  Christianity  into  hatred  , 
or  contempt  falls  under  the  former  section. 

The  first  instance  of  a  prosecution  for  words  re- 
flecting on  religion  occurred  in  the  15th  James  I.  (r) 
Attwood  was  there  convicted  before  justices  of  the 
peace  for  saying,  '<  The  religion  now  professed  is  a  new 
<<  religion  within  fifty  years ;  preaching  is  but  prating, 
<<  and  hearing  of  service  more  edifying  than  two 
"  hours  preaching/*  Here,  however,  the  justices  of 
the  peace  were  held  to  have  no  jurisdiction. 

It  was  in  the  case  of  Rc^  v.  Taylor  (s)  that  Lord 
Hale  first  laid  the  basis  of  such  prosecutions.     ^'  To 

<  say  religion    is  a  cheat   is  to  dissolve    all    those 
*  obligations  whereby  civil  societies  are  preserved. 

<  Christianity  is  parcel  of  the  laws  of  England ;  and, 

<  therefore,  to  reproach  the  christian  religion  is  to 

<  speak  in  subversion  of  the  law.'* 

This  dictum  was  repeated  by  Mr.  Justice  Ashurst 
n  Rex  y.  Williams,  and  by  other  judges  upon  other 
occasions,  and  it  b  undoubtedly  sound  law.  So  long 
as  testimony  in  judicial  examinations  is  given  under 
an  appeal  to  the  Deity,  so  long  the  operation  of  the 
law  must  depend  as  much  upon  the  influence  of  religion 
as  the  calculations  of  the  astronomer  must  depend  upon 
the  influence  of  gravitation.  The  law  as  at  present 
constituted  could  not  work  if  mankind  did  not  believe 
in  future  rewards  and  punishments.  It  would  be 
indeed  futile  and  most  presumptuous  in  a  human  law-> 
giver  to  pretend  to  punish  offences  against  the  Deity. 


(r)  Cro.  Jac.  421.  (<)  Vent.  293;  3  Keb.  Eep.  607. 
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Our  law  punishes  blasphemy  as  an  offence  against 
itself,  a  crime  incompatible  with  its  own  security. 

The  limits  of  fair  discussion  upon  this  subject  seem 
to  have  been  well  stated  by  Mr.  Erskine  upon  the  trial 
of  the  publisher  of  Pairie's  Age  of  Reason.  "  Every 
^*  man,"  he  said,  <<has  a  right  to  investigate  with 
*'  reason  controversial  points  of  the  Christian  religion  ; 
"  but  no  man,  consistently  with  a  law  which  only  exists 
^  under  its  sanction,  has  a  right  to  deny  its  very 
'^  existence,  and  to  pour  forth  such  shocking  and 
*'  insulting  invectives  as  the  lowest  establishments  in 
^  the  gradations  of  civil  authority  ought  not  to  be 
"  subjected  to,  and  which  would  soon  be  borne  down 
**  by  ♦violence  and  disobedience  if  they  were." 

Blackstone  also  has  observed  upon  the  same  subject : 
"  It  is  clear  that  no  restraint  should  be  laid  upon 
^*  rational  and  dispassionate  discussions  of  the  rectitude 
^  and  propriety  of  the  established  mode  of  worship ;  yet 
*'  contumely  and  contempt  are  what  no  establishment 
"  can  tolerate."  (t) 

Sect.  7. —  Of  CommunicetHons  which  tend  to  vilify  the 

Administration  of  Justice. 

Any  contemptuous  or  contumelious  words  when  spoken 
to  the  judges  of  any  courts  in  the  execution  of  their 
office  are  indictable ;  as  if  we  give  the  lie  to  a  judge 
of  a  court  leet  in  the  face  of  the  court ;  or,  being  ad- 
monished by  him  to  pull  off  his  hat,  say,  <*  I  do  not  value 
"  what  you  can  do ;"  or  tell  him  in  the  face  of  the 
court  that  he  is  forsworn,  or  call  him  a  fool,  or  say, 
*^  If  I  cannot  have  justice  here  I  will  have  it  else- 


(i)  4  Bl.  Com.  51.    See  also  nard  and   Rex  y.  Waddington, 

the  judgment  in  Wbolston's  Case,  1  B.  &  C.  26. 
Str.  834;    Fitzgibb.  64;    Bar- 

E  2 


U...  . -MMluAdMfefllddi 


76  THE   LAW   OP   DEFAMATION. 

"  where  (u)  ;*  or  to  a  justice  of  the  peace  in  the  ex- 
ecution of  his  office,  *'  You  are  a  rogue  and  a  liar/* 
In  all  cases  of  inferior  magistrates,  however,  the  words 
must  be  spoken  to  them  in  the  execution  of  their 
office,  (x)  Thus,  saying  of  Sir  Rowland  Gwyn,  a 
justice  of  the  peace^  in  his  absentee,  ^<  Sir  Rowland  is  a 
'*  fool,  an  ass,  and  a  coxcomb,  for  making  such  a  war- 
<<  rant,  and  he  knows  no  more  than  a  stickbill,"  was 
held,  on  demurrer,  to  be  a  breach  of  good  manners, 
but  no  indictable  offence,  (t/) 

As  to  the  superior  judges,  reflecting  words  spoken 
either  of  or  to  them  are  indictable  both  as  scandalum 
magnatum  and  at  common  law*  The  judges  of  all 
courts  of  record  are  also  armed  with  the  power  of 
committing  for  contempt. 

General  spoken  abuse  of  any  magistrate,  be  he 
present  or  absent,  is  "  a  breach  of  good  manners,"  and 
therefore  a  sufficient  ground  for  binding  the  offender 
to  his  good  behaviour,  (z)  If  the  abuse  be  in  writing 
it  is  indictable. 

"  Nothing  can  be  of  greater  importance,"  said 
Mr.  Justice  Buller,  "  to  the  welfare  of  the  public,  than 
"  to  put  a  stop  to  the  animadversions  and  censures 
"  which  are  so  frequently  made  upon  courts  of  justice 
*  in  this  country ;  they  can  be  of  no  service,  and  may 
"  be  of  the  most  mischievous  consequences.  Cases 
"  may  happen  in  which  the  judge  and  jury  are  mis- 
"  taken  ;  when  they  are,  the  law  has' afforded  a  remedy, 
"  and  the  party  injured  is  entitled  to  pursue  every 
«*  method  which  the  law  allows  to  correct  the  mistake ; 
"  but  when  a  person  has  recourse  to  a  writing  like 

(tt)  Cro.    Eliz.    581.    78;  2     153;  Str.  420;   R,  v.  Weltjey  2 
Rol.  Ab.  78;  1  Sid.  144;  Keb.     Camp.  142.  . 
^08.  (y)  Reg,    v.  Wrightson,  Salk. 

(x)    Rex   V.  Penny,    1    Ray.     698. 

(«)  Idem. 
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'*  the  present,  by  publication  in  print,  or  by  any  other 
^'  means,  to  calumniate  the  proceedings  of  a  court  of 
^*  justice,  the  obvious  tendency  of  it  is  to  weaken  the 
**  administration  of  justice,  and,  in  consequence,  to  sap 
<'  the  very  foundation  of  the  constitution  itself.**  {a) 

The  high  court  of  parliament  is  also  protected  from 
defamatory  expressions  or  writings  by  indictment  or 
information  at  common  law,  as  well  as  by  its  own 
inherent  power  of  committal  for  contempt;  and  the 
house  of  commons  especially,  having  no  power  to  fine 
or  to  imprison  for  a  time  certain,  have  often  had 
recourse  to  this  remedy,  (b) 

Sect.  8. — Of  Communications  tending  to  excite  to 

iUegcd  Acts. 

Under  this  heading  we  include  seditious  libels  and 
speeches. 

John  Home  having  printed  certain  resolutions  passed 
at  a  meeting  at  the  King's  Arms  tavern,  Comhill,  pro- 
posing a  subscription  of  100^  '^  to  be  applied  to  the 
**  relief  of  the  widows,  orphans,  and  aged  persons  of 
<'  our  beloved  American  fellow  subjects,  who,  faithful 
"  to  the  character  of  Englishmen,  preferring  death 
to  slavery,  were  for  that  reason  only  inhumanly 
murdered  by  the  King's  troops  at  or  near  Lexington 
*^  and  Concord  on  the  19th  of  last  April,"  the  pub- 
lication was  held  to  be  a  seditious  libel,  and  he  was 
sentenced  for  it  to  one  year's  imprisonment,  a  fine  of 
200/.,  and  to  give  securities  for  his  good  behaviour  for 

three  years,  (c) 

» 

(a)  Rex  V.  Watson  ^  othen,     K.  B.  29S ;     Rex  v.  Owen,    2 
2  T.  R.  199.     See  also  Rex  v.     Starkle,  L.  &  S.  20S. 

5^'M,  Skinn.  124.  (c)  Cowp.    Rep.    672;   and 

(b)  Rexy.  Rayner,  2  Barnard,     11  St.  Tr.  264. 
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The  Queen  v.  Collins  (d)  was  an  indictment  for  the 
publication  of  certain  resolutions  agreed  to  by  a  meet* 
ing  calling  itself  a  general  convention. 

In  instructing  the  jury,  Littledale,  J.,  said,  ^*  If  the 
**  object  of  the  publication  was  merely  to  show  that 
<<  the  conduct  of  the  police  was  improper,  that  would 
<<  not  be  illegal,  because  every  man  has  a  right  to  give 
'^  every  public  matter  a  candid,  full,  and  free  discussion. 
^<  If  the  resolution  contains  no  more  than  a  calm  and 
^^  quiet  discussion,  allowing  something  for  a  little  feel- 
<<  ing  in  men's  minds,  (for  you  cannot  suppose  that 
<<  persons  in  an  excited  state  will  discuss  subjects  in 
<<  as  calm  a  manner  as  if  they  were  discussing  matters 
"  on  which  they  felt  no  interest,)  that  would  be  no 
«  libel." 

In  the  case  of  the  Queen  v.  Lovett  (c)  the  jury  were 
directed,  '^  If  the  paper  has  a  direct  tendency  to  cause 
*'  unlawful  meetings,  and  to  lead  to  violation  of  the 
"  laws,  it  is  a  seditious  libel,  and  every  one  must  be 
<<  taken  to  intend  the  natural  consequence  of  what  he 
<<  has  done." 

Such  is  the  general  rule  which  will  be  in  every  case 
laid  down  by  the  presiding  judge,  and  it  will  be  for 
the  jury  to  determine  whether  the  matter  proved  to 
have  been  spoken  or  published  has  or  has  not  this 
criminal  tendency. 

Under  this  head  we  may  also  include  all  libels  upon 
individuals,  all  of  which  are  indictable  when  actionable, 
because  they  tend  to  excite  the  party  libelled  to  a 
breach  of  the  peace. 

Mere  words,  however,  are  nofr  considered  to  tend  to 
acts  of  personal  violence.    The  courts  have  held  that 

(d)  9  C.  &  P.  460.  (e)  9  C.  &  P.  462. 
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the  words  liar  and  rogue  do  not  tend  to  a  breach  of 
the  peace,  and  are  therefore  not  indictable.  (/) 

All  challenges  to  fight,  and  even  attempts  to  provoke 
a  challenge  to  fight  (g),  are  misdemeanors  punishable 
by  indictment  or  information,  whether  conveyed  by 
writing,  signs,  or  words.  This,  however,  is  clearly 
quite  distinct  from  the  offence  of  defamation ;  quite  as 
distinct  as  threatening  letters,  forgeries,  or  oral  threats 
for  purposes  of  extortion. 

Under  this  class  we  may  also  rank  libels  upon  the 
memory  of  deceased  persons.  It  is  clear  that  such  pub- 
lications can  only  be  offences  at  law  in  so  far  as  they 
affect  the  survivors.  "  But,"  says  Lord  Coke,  "  the 
'*  reason  of  punishing  offences  of  this  nature  is,  that 
"  they  stir  up  others  of  the  same  family,  blood,  or 
"  society,  to  revenge,  and  to  break  the  peace."  (A) 

In  the  King  v.  Topham  (t)  Lord  Kenyon  observed, 
'<  To  say  that  the  conduct  of  a  dead  person  can  at  no 
'^  time  be  canvassed,  to  hold  that  even  after  ages  past 
"  the  conduct  of  bad  men  cannot  be  contrasted  with 
<'  that  of  good,  would  be  to  exclude  the  most  useful 
"  part  of  history."  It  has  been  held,  therefore,  that 
the  intention  to  injure  the  family  of  the  deceased,  and 
the  tendency  to  provoke  a  breach  of  the  peace,  must 
be  expressly  averred  in  the  indictment,  (k) 

An  information  has  been  granted  for  saying  of  a 
deceased  member  of  parliament,  <'  He  could  not  be 
called  a  friend  to  his  country,  for  he  changed  his 
principles  for  a  red  riband,  and  voted  for  that  per* 
nicious  project,  the  excise."  (/) 

(/)  4  Inst  181.  (k)  Idem. 

(g)  6  East,  464.  (/)  KingY.  Chrichley,  4  T.  R, 

(A)  5  Rep.  125.  129.  n. 


« 
it 


(t)  4  T.  R.  129. 
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Sect.  9. —  Of  Communications  against  pvhlic  Policy* 

"  I  LAY  it  down  as  law,"  said  Lord  EUenborough, 
C.  J.,  "  that  any  publication  which  tends  to  disgrace, 
<*  revile,  and  defame  persons  of  considerable  situations 
"  of  power  and  dignity  in  foreign  countries  may  be 
<<  taken  to  be  and  treated  as  a  libel ;  and  particularly 
^'  where  it  has  a  tendency  to  interrupt  the  amity  and 
"  peace  between  the  two  countries." 

This  was  an  indictment,  at  the  instance  of  Napoleon 
Buonaparte,  against  Jean  Peltier,  (m) 

Any  publication  tending  to  ridicule  and  defame  an 
ambassador  residing  at  our  court  is  a  libel  under  this 
rule.  («) 

Lord  George  Gordon  was  fined  500/.  and  imprisoned 
for  two  years  for  saying  of  the  Queen  of  France,  that 
she  was  the  leader  of  a  faction.  John  Vint  was  found 
guilty  of  deiamiug  the  Emperor  of  Russia ;  and  many 
cases  might  be  added  to  the  same  effect;  they  ail, 
however,  fall  under  the  rule  as  laid  down  by  Lord 
EUenborough  in  Rex  v.  Peltier. 

As  to  conspiracies  to  raise  the  price  of  funds,  or  to 
attain  any  other  object,  by  means  of  false  news  or 
false  rumours,  they  appear  to  have  no  connexion  with 
the  law  of  defamation,  nor  any  quality  in  common  with 
defamation,  except  that  they  are  effected  through 
written  or  spoken  communications. 

(m)  Holt  on  Libel,  78 ;  (n)  Res  v.  D*E<m,  2  Stark. 
28  Howell's  St.  Tr.  529.  L.  &  S.  216. 


(    81     ) 


PART    THE    SECOND. 


Wbt  ^Sitmttl^i 


CHAPTER  I. 


OF   THE   REMEDY^   GENERALLY. 


The  remedy  for  the  wrong  of  which  we  have  treated 
ifly  for  libel  twofold,  for  slander  uniform. 

All  defamation,  however,  entitles  the  party  injured 
to  a  civil  action  for  damages. 

Libel,  in  addition  to  this  civil  remedy,  is  punishable 
also  as  a  misdemeanor,  upon  prosecution  by  indict- 
ment, or  upon  criminal  information. 

Slander  of  particular  parties  is  not  a  criminal 
offence,  (a) 

Public  libels  and  public  slanders  are  of  course 
punishable  only  as  criminal  offences. 

We  shall  consider,  first,  the  civil  remedy. 


(a)  This  distinction,  which  is 
now  fully  settled,  seems  to  rest 
upon  the  case  of  The  Queen  v. 
Langky,  Holt's  Rep.  654,  where- 
in Holt,  C.  J.,  he](£  that  **  words 
which  led  directly  to  a  breach 
of  the  peace  may  be  indict* 
able ;  otherwise,  to  encourage 
**  indictments  for  words  would 


4C 


(« 


C« 


**  make  them  as  uncertain  as 
**  actions  for  words  are.**  See 
also  2  Salk.  698,  2  Str.  1 157,  and 
2  Camp.  142.  See  also  supra, 
pp.  76,77.  **  Words  directly  lead- 
**  ing  to  a  breach  of  the  peace  *' 
is  a  phrase  for  a  challenge  to 
fight,  which  is  quite  a  distinct 
offence  from  de&mation. 
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CHAPTER  IL 

OF   THE  CIVIL   REMEDY  BY   ACTION. 


1.  FormofJctioH 82  I  3.    OftheFenne 84 

2.  Partiet,  to  the  Actum 82  |  4.    Of  Notice  of  Action 85 


Sect.  1. — Fotrn  of  Action, 

The  civil  remedy  for  defamation,  whether  oral  or 
written,  is  an  action  on  the  case. 

Sect.  2. — Parties  to  the  Action. 

As  to  the  parties  to  the  action  (a),  the  action  for 
defamation  is  governed  by  the  general  rule  in  actions 
of  tort.  Where  the  wrong  complained  of  is  an  entire 
joint  damage,  the  parties  may  join  in  the  action ;  but 
where  the  cause  of  action  as  well  as  the  interest  is 
several,  each  injured  party  must  sue  separately,  (b) 

For  injury  to  personal  reputation,  therefore,  several 
parties  caimot  sue  jointly.  Thus  where  A.  says  to  B* 
and  C,  *^  You  have  murdered  D.,"  B.  and  C.  must  bring 
several  actions  (c),  for  B.  and  C.  have  no  joint  interest 
in  each  others  reputations.  But  where  the  defamation 
is  of  two  partners  in  their  trade,  or  of  two  joint  tenants 
or  coparceners  in  respect  to  the  title  to  their  estate, 
the  interest  is  joint,  and  so  may  be  the  action,  (d) 

(a)  •  An  action  for  libel  may  (5)  Chitty  on  Pleading, 

be    maintained    by    an    alien.  (c)    Smith  v.    Croker,    Cro. 

Pisani  v.  Lawson,  6  Bmg.  N.  C.  Car.  512. 

90;    8  Scott,  182;    8  D.  P.  C.  (d)  3  B.  &  C.  l.?0;  2  East, 

57.  426;   2    Saund.   117.  a.      But 
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A -private  act  of  parliament,  after  reciting  the 
difficulties  experienced  by  joint  stock  companies  in 
suits  for  recovering  debts,  enforcing  obligations,  and 
prosecuting  offenders,  enacted,  that  actions  commenced 
by  the  H.  company  for  recovering  debts,  enforcing 
claims  or  demands,  then  due  or  which  thereafter 
became  due  to  the  company,  might  be  commenced  in 
the  name  of  the  chairman.  The  H.  company  was  not 
a  corporate  body^  It  was  held  that  under  this  act  the 
chairman  might  sue  for  a  libel  on  the  company,  (e) 

In  defamation  of  husband  and  wife  the  tort  is 
several,  and  the  husband  alone  may  bring  the  action  ; 
but  the  wife  may  be  joined,  provided  the  injury  be 
laid  as  done  to  herself,  and  there  be  no  special  damage 
laid.  (/) 

In  defamation  of  wife  alone,  if  the  words  are  action- 
able in  themselves,  and  no  special  damage  is  laid,  the 
wife  must  be  joined,  because  she  is  the  meritorious 
cause  of  action,  and  the  action  would  survive  to 
her.  (g) 

But  if  special  damage  be  laid,  whether  the  words  be 
actionable  in  themselves  or  not,  it  seems  that  the  wife 
should  not  be  joined ;  for  the  special  damage  accrues 
to  the  husband,  and  not  to  the  wife,  so  that  the  injury 
is  not  joint 

But  where  the  husband  has  brought  his  action,  and 
recovered  for  special  damage  accruing  to  him  from 
defamation  of  his  wife,  if  the  words  were  actionable 
in  themselves  the  wife  may  maintain  another  action 

where   words  are  spoken    im-  be    maintained.       Harrison   v. 

puting  insolvency  in  trade  to  Bevington,  8  C.  &.  P.  708. 

one  partner,  he  may  maintain  (e)   WUKams  v.  Beetumontf  10 

his  action  alone,  and  it  is  not  Bing.  260. 

necessarily  to  be  considered  as  (/)  Cro.  Car.  512. 

an  injury  to  the  partnership,  for  (g)  Buller's  N.  P.  7. 
which  a  joint  action  can  only 
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for  the  wrong  to  her  after  her  husband's  death,  or 
may  join  with  her  husband  in  such  action  in  his  life- 
time. (A) 

As  to  defendants,  it  is  settled  that  for  words  spoken 
parties  cannot  be  joined,  even  although  they  speak  the 
same  words,  (t)  Even  where  husband  and  wife  speak 
the  same  words  there  must  be  two  actions,  one  against 
husband  and  wife  for  the  words  spoken  by  the  wife, 
and  another  against  the  husband  alone  for  those  spoken 
by  him.  (k) 

But  where  defendants  jointly  compose  and  publish 
a  libel  they  may  be  joined,  and  this  even  where  the 
libel  is  contained  in  affidavits  made  by  two.  (/) 

But  when  upon  a  joint  action  against  husband  and 
wife  the  jury  found  the  husband  guilty  and  the  wife 
not  guilty,  the  plaintiff  had  judgment  The  verdict 
cured  the  error. 

Sect.  3. — Of  the  Venue. 

The  venue  in  actions  for  defamation  which  are  tran- 
sitory may  be  changed  upon  the  usual  affidavit,  that 
the  cause  of  action  arose  in  the  county  to  which  the 
defendant  wishes  the  venue  to  be  changed,  and  not 
elsewhere  in  this  kingdom,  (m) 

It  would  be  useless  to  cite  a  number  of  decisions 
which  fall  obviously  within  this  rule,  (n) 

Every  publication  being  a  cause  'of  action,  if  it 
appear  that  the  libel  was  published  in  the  county 

(A)  Guy  V.  Livesay,  Cro.  Jac.  Emington    v.  Gardner,  1  Selw. 

501 ;  Young  v.  Pridd,  Cro.  Car.  N.  P.  301. 
89 ;  8  Mod.  26 ;  Cro.  Jac.  538.         (I)  2  East,  426. 
664;    Str.    977;    Fort.    377;         (m)  Metcalf  ▼.  Markham,  3 

Emington  v.  Gardner,  1  Selw.  T.  R.  652. 
N.  P.  301.  (*)  See  3  T.  R.  306;  1  B. 

(i)  Cro.  Jac.  647.  &  B.  299;  1  T.  R.  571.  647; 

(A)  2  Wils.  227  ;  B.  N.  P.  5;  1  WUs.  178. 
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originallf  laid,  as  well  as  tbat  to  which  it  has  been 
changed,  the  plaintiff  may  have  the  venae  brought 
back,  without  utt'dertaking  to  give  material  evidence 
there,  (o) 

In  actions  for  acandalum  magnatum  it  seems  that 
the  osub]  affidavit  ia  not  sufficient,  but  apeciai  grounds 
must  be  laid  for  changing  the  venue,  (p) 

The  court,  upon  special  ground  laid,  will  of  course 
change  the  venue  in  actions  for  defamation,  as  in  other 
cases.  (}) 

Sect,  i.— Of  Notice  of  Action. 
It  is  not  considered  necessary  in  the  present  work  to 
do  more  than  to  remind  the  reader  that  libellous 
publications  may  be  made  by  parties  acting  in  execu- 
tion of  some  of  those  acts,  both  general  and  local,  by 
which  notice  of  action  is  required,  and  tender  of 
amends  is  rendered  a  defence,  (r) 

(o)    TaBaii  ..  MorUm,  I    M.  (r)  See  rforrii  T,   Smitli,  10 

k  F.  188.  A.  &  E.  190 :  Baehey  t.  Sida, 

(p)  3  Salk.  668 ;   1  Lev-  56.  9  B.  &  C.  806  i  Liibter  v.  Ber- 

307 ;  I  Vent.  361.  row,  9  A.  &  E.   654,  and  the 

({)  See  Grtauladt  v.  Ron,  cases  there  leferred  to. 
3  D.  P.  C.  697. 
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CHAPTER  III. 

* 

OF    THE  CIVIL   ACTION, — CONTINUED. 
OF   THE  DECLARATION. 


1.  Of  the  Dedaratum  gene- 

roMy 86 

2.  Of  the  Averment  ofFubU- 

cation  ; 87 

3.  Of  tetting  out  the  defama- 

toty  Matter 88 

4.  Of  the  CoUoquitm  of  the 

Plaintiff 92 

5.  Of  the  Inuendo 93 


6.  Of  Averments  ofextrineic 

Facte 97 

7.  Of  Averment  of  special 

Character   99 

8.  Of  immaterial  InducementslOO 

9.  Of  Averment  of  Medice,,,  lOl 
IQ.  Of  Averment    of  special 

Damage 102 

11.  Of  the    Counts    of    the 
Declaraition 104 


Sect.  1.— Of  the  Declaration  generally. 

The  declaration  (a),  being  a  statement  of  the  plaintiff's 
cause  of  action,  must  of  course  aver  all  those  circum- 
stances necessary  to  make  this  cause  of  action  good 
upon  the  face  of  it.  In  defamation,  therefore,  the 
declaration  must  aver  publication  of  matter,  applied  to 
the  plainti£P,  which  is  either  illegal  in  itself,  or  in  con- 
nexion with  the  damage  which  it  has  occasioned; 
malice  in  the  defendant ;  and,  if  necessary  to  the  action, 
or  intended  to  be  proved,  the  special  damage  which 
has  accrued  from  the  wrong. 

(a)  In  declaring,  in  scanda-  entitled  to  the   whole   of   the 

lum    magnatum,   the    plaintiff  damages  recovered.  6  Bac.  Abr. 

declares  tarn  pro  domino    rege  100;  1  P.  Will.  690. 
quam  pro  setpso,  though  he  ia 
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Sect.  2. — Of  the  Averment  of  Publication* 

First,  Of  the  Pablication.  It  is  necessary  that  it 
appear  upon  the  declaration  that  the  defamatory 
matter,  whether  written  or  oral,  was  communicated 
to  a  second  party.  No  particular  technical  words, 
however,  are  necessary  for  this  purpose.  In  cases  of 
libel  published,  is  undoubtedly  the  proper  word  (b), 
but  after  verdict  it  has  been  held  that  <<  printed  and 
'^  caused  to  be  printed  in  a  newspaper  called,  &c.,"  was 
a  sufficient  averment  of  publication  to  sustain  the 
verdict  (c)  This,  however,  would  in  all  probability 
have  been  held  bad  on  special  demurrer,  for  a  man 
may  print,  and  tiierefore  cause  to  be  printed,  without 
the  aid  or  privity  of  others. 

With  respect  to  the  publication  of  spoken  words,  it 
must  appear  upon  the  declaration  that  they  were  spoken 
in  the  presence  of  some  one  or  more  persons  capable 
of  understanding  them.  If  the  words  were  in  English, 
and  spoken  in  England,  this  will  be  implied  (cf) ;  but 
where  Welsh  words  were  averred  to  have  been  spoken 
in  Monmouthshire,  which  once  was  part  of  Wales, 
judgment  was  arrested,  after  verdict  for  the  plaintiff, 
because  it  was  not  averred  that  they  were  spoken, 
before  persons  who  understood  Welsh,  (e) 

The  general  rule  as  to  certainty  in  pleadings  of 
course  obtains  in  this  as  in  other  cases.  It  has  been 
held  to  be  uncertain  to  allege,  disjunctively,  that  de- 
fendant published  or  caused  to  be  published.  (/) 


(6)  Lamb*8  Case,  9  Rep.  («)  Cro.  Eliz.  865.  496. 

(c)  Baldwin  v.    Slphinstone,         (/)  Rex  v.  BreretoHy  8  Mod. 
2  W.  Black.  10S7.  328. 

id)  Cro.  E.  480;  Cra  J.  39; 
Cro.  Car.  199;  Noy,  57. 
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Sect*  S*^  Of  setting  out  the  defamatory  Matter, 

The  libel  or  slander  must  be  set  oat  verbatim  in  the 
declaration.  (^)  If  the  libel  be  in  a  foreign  language 
it  must  be  set  out  in  the  original  language,  accompanied 
by  an  English  translation.  (A) 

Words  spoken  must  be  set  out  with  the  same  degree 
of  accuracy  as  libels.  It  was  held  so  early  as  the  time 
of  James  I.,  that  it  was  insufficient  to  aver  that  the 
defendant  spoke  these  words,  *'  vel  his  similia." 

In  Dr.  Sacheverelle's  case  all  the  judges  were  unani- 
mous, that  in  all  prosecutions  for  crimes  and  misde- 
meanors by  writing  or  speaking  the  particular  words 
charged  as  criminal  must  be  expressly  specified  in  the 
indictment  or  information  ;  and  upon  consideration  of 
this  resolution  it  was  afterwards  held  in  Cooke  v.  Cox(t), 
that  there  was  no  difference  in  this  respect  between 
criminal  cases  and  civil  ones,  where  the  action  arises 
ex  delicto. 

Thus,  ''a  libel  purporting,"  <<in  substance  as 
"  follows,"  "to  the  effect,"  are  bad;  so  "in  substance 
^'  as  follows  "  is  bad,  although  the  libel  is  afterwards 
set  out  verbatim. (A)  But  "according  to  the  tenor 
"  and  effect  following"  is  good;  for  " juxta  tenorem. 
"  sequentem  import  the  very  words  themselves"  (/), 
and  "effect"  may  be  rejected  as  a  loose  word, 
according  to  the  maxim  "utile  per  inutile  non 
"  vitiatur."  But  where  in  an  action  for  slander  the 
declaration  contained  several  counts  stating  the  words 
constituting  such  slander,  and  the  fifth  count  alleged 
generally,  "  That  the  defendant  had  wrongfully,  and 

(jg)  NewUm  ▼.  Stubhs,  3  Mod.         (t)  3  M.  &  S.  110. 
71.     See  2  Salk.  417;  GvtsdU        (k)   Wright  v.  Chmtnts,  3  B. 

▼  .  Mathers,  1  M.  &  W.  495.  &  A.  503. 

(A)  Zenobio  y.  Axtdy  6  T.  R.         (/)  2  Salk.  417. 
162. 
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<'  Without  anj  reasonable  or  probable  cause,  imposed 
*<  the  crime  of  felony  upon  the  plaintiff,*'  held,  on  a 
motion  in  arrest  of  judgment,  that  such  count  was 
sufficient  after  verdict,  (m) 

The  defamettory  matter  must  also  be  set  out  with 
accuracy. 

The  form  of  expression  must  not  be  changed.  In« 
terrogative  matter  may  not  be  laid  as  affirmative,  (n) 
Words  laid  in  the  third  person  will  not  be  satisfied  by 
words  proved  in  the  second,  (o)  Words  spoken  ironi- 
cally must  be  set  out  exactly,  and  the  meaning  explained 
by  an  inuendo.  (p)  So  where  the  slander  consists  of  a 
question  and  answer  (^),  or  of  a  statement  that  another 
person  had  said  the  words,  the  words  must  be  laid 
accordingly. 

Much  of  the  former  strictness  as  to  words  spoken 
has  been  relaxed  in  the  more  modern  decisions,  and  the 
rule  now  appears  to  1)6,  that  it  is  sufficient  if  the  words 
containing  the  substance  of  the  slander  be  laid  in  the 
declaration.  It  has  very  long  since  been  held  unneces- 
sary to  prove  the  whole  of  the  words  laid,  provided  all 
the  material  words  laid  are  proved,  and  that  those  left 
out  do  not  qualify  the  slander,  (r)  As  where  a  man 
should  say,  *<  I  think  in  my  conscience  that—,*'  with 
defamatory  matter  to  follow,  the  slander  would  be 
well  set  out  without  the  above  words,  (s) 

If  the  charge  or  the  meaning  be  at  all  substantially 
changed  the  declaration  is  bad.  Thus,  evidence  to 
the  words  <' Harrison  is  a  scoundrel,  and  if  I  had 

(m)  Blizard  v.  KeBy,  3  D.  &  (?)  13  East,  554;  4  B.&  C. 

R.  579;  2  B.  &  C.  283.  -247. 

(n)  2  East,  434 ;    8  T.   R.  (r)  Flower  v.  PecUei/,  2  Esp. 

150;  4  T.  R.  217.  491. 

(o)  Rex  V.  Berry,  4  T.  R.  (»)  Sir  J,  SydmhanCt   Ctuep 

217.  Cro.  Jac.  407. 

0)  11  Mod.  86. 
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"  allowed  twenty  pounds  per  cent,  he  would  have 
"  passed  my  account,"  does  not  support  an  averment 
of  words  laid,  <<  Harrison  is  a  scoundrel.  If  I  would 
'<  have  found  him  an  oven  for  nothing,  and  given  him 
"  after  the  rate  of  twenty  pounds  per  cent,  upon  the 
*^  amount  of  the  charges  for  work  and  materials,  he 
"  would  have  passed  my  account."  (<)  Proof  of  words, 
"  A's  wife  is  a  gi*eat  thief,  and  ought  to  have  been 
'<  transported  years  ago,''  will  not  sustain  an  averment 
of  words  "  A's  wife  is  a  bad  one,  &c.**  («) 

Where  special  damage  is  the  gist  of  the  action,  it 
is  sufficient  to  show  that  the  case  was  sustained  in 
consequence  of  any  of  the  words  laid  in  the  decla- 
ration, (x) 

In  actions  for  scandalum  magnatum  it  seems  to  have 
been  considered  that  it  was  not  necessary  to  allege  the 
exact  words,  (y) 

As  to  the  setting  out  of  libels,  there  has  been  much 
nicety  exercised  in  deciding  what  errors  do  and  do  not 
amount  to  variance.  If  the  libel  vary  in  any  material 
respect,  the  general  rule  obviously  applies. 

Thus,  where  the  declaration  set  out  a  libel  as 
purporting  to  be  a  letter,  &c.,  whereas  the  libel  pur- 
ported to  be  a  speech  of  the  Attorney  General  for 
Ireland,  in  which  he  read  and  commented  upon  the 
letter  in  question,  it  was  held  a  mis-description,  after 
verdict,  {z) 

Leaving  out  references  in  a  libel  is  a  mis*descrip* 
tion.  (a)    But  if  a  paragraph  in  an  index  be  libeUous,  it 

(t)  Harrison  v.  Stratton,    4  Rep,  14;  EdsaUv,  JRusseU,  Law 

£sp.  218.  Journal,    C.    P.    Rep.    N.    S. 

(tt)  Hancock  v.  Winter ^  2  M.  vol.  xii.  p.  6. 
&  S.  502.  («)  Bed  V.  JSynw,  13  East, 

(a:)    Flower    v.     Pedleyy    ut  554. 
supra.  (a)   Cartwright  v.    WrigMy  5 

(y)  Lord  CromwdPs  Case,  4  B.  &  A.  615 ;  1  D.  &  R.  230. 
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may  be  set  out  without  reference  to  that  part  of  the 
text  of  the  work  to  which  it  refers,  (b) 

In  Tabart  v.  Tipper  (c)  the  words  proved  were, 
"  My  sarcastic  friend  Mtapos,  &c.,"  and  the  declaration 
left  out  the  word  Mtapog.  This  was  held  a  material 
variance. 

^<  P.  had  two  houses,  in  both  of  which  he  contrived, 
<<  &:c."  The  omission  in  the  declaration  of  the  words 
"  of  which"  was  held  fatal,  (d) 

Different  parts  of  a  publication  may  be  joined  in  one 
count,  but  they  must  be  shown  to  be  different  passages, 
and  must  not  be  laid  continuously,  (e)  They  should 
be  set  forth  thus :  "  In  a  certain  part  of  which  said 

" there  were  and  are  contained  certain  false, 

^'  wicked,  malicious,  scandalous,  and  libellous  matters, 
'<  of  and  concerning,  &&,  according  to  the  tenor  and 

"  effect  following;  that  is  to  say, •  And  in  a 

"  certain  other  part,"  &c.  &c. 

And,  as  a  consequence  of  this  rule,  the  declaration 
need  not  set  out  the  whole  of  the  document  con* 
taining  the  libel,  where  the  part  omitted  in  no  way 
qualifies  the  meaning  of  the  libellous  part  set  out  (/) 

With  regard  to  mis-spelling  a  word,  the  rule  is,  that 
where  the  omission,  addition,  or  change  of  a  letter 
does  not  change  the  word  so  as  to  make  it  another 
word,  the  variance  is  not  material,  (g) 

The  early  cases  upon  this  subject  are  now,  however, 
of  less  importance  since  the  passing  of  the*  statutes 
9  Geo.  4.  c.  15.  and  3  &  4  Will.  4.  c.  42. 

(6)  Buckingham  y.    Murrayy  (/)  Rvtherford  v.  Evans^  6 

2  C.  &  P.  46.  Bing.  451  ;  4  C.  &  P.  74. 

(c)  1  Camp.  350.  (^)  Bex  v.  Birchy  Leach,  C. 

(d)  Cooke  V.  Sm^h,  M^Qell  C.  L.  158 ;  2  Hawk.  P.  C. 
&  Young,  250.  c.  46.  s.  190 ;  Salk.  660;  3  Salk. 

(«)     TaJbaH     v.     Tipp&r,     1     224. 
Camp.  350;    Cooke  v.  Hughes^ 
1  Ry.  &  M.  112. 
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The  powers  of  amending  given  by  these  statutes 
will  be  more  directly  treated  when  we  come  to  speak 
of  the  trial. 

Sect.  4. — Of  the  Colloquium  of  the  Plaintiff, 

Next,  the  illegal  matter  must  not  only  appear  upon 
the  declaration  to  be  published ;  it  must  also  appear  to 
be  applicable  to  the  plaintiff. 

This  is  effected  by  means  of  what  is  technically 
termed  a  colloquium,  and  an  inuendo,  in  stating  the 
defamatory  matter,  that  plaintiff  was  the  person  meant. 

It  was  customary,  in  cases  of  slander,  to  aver  that 
defendant  spoke  the  words  in  a  certain  discourse  which 
he  had  with  others,  or  with  the  plaintiff  in  the  presence 
of  others,  concerning  the  plaintiff.  Hence,  it  is  still 
customary  to  call  the  express  averment  by  which  the 
publication  of  the  defamatory  matter  is  connected  with 
the  plaintiff  the  colloquium  of  the  plaintiff.  The  aver- 
ment by  which  the  defamatory  matter  is  connected 
with  the  extrinsic  facts  laid  in  the  introductory  aver- 
ments is  also  often  called  the  colloquium  of  the  extrinsic 
facts. 

The  averment  that  the  words  were  spoken  in  a  con^ 
versation  of  and  concerning  the  plaintiff  was  never, 
however,  sufficient  without  a  distinct  averment  that  the 
words  were  spoken  of  and  concerning  the  plaintiff. 

The  formal  colloquium  is,  however,  unnecessary  (A) ; 
but  it  must  be  distinctly  averred,  and  not  suggested  by 
inuendo  alone,  that  the  defamatory  matter  was  pub- 
lished of  the  plaintiff,  (t) 

Where  the  person  slandered  is  pointed  out  in  the 

(A)  Smith  V.  Wardt  Cro.  Jac.  plaintiflf "  is  a  ground  of  error. 

673 ;  3  Salk.  S28.  Clement  v.   Fisher,  7   B.  &  C. 

(t)  And  the  omission  of  the  459. 
words  "  of  and  concerning  the 
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defamatory  matter  by  descriptioD»  as,  thy  son,  thy 
brother,  thy  father,  thy  landlord,  &c.,  according  to  the 
old  cases  there  must  be  an  introductory  averment  that 
the  plaintiff  stood  in  such  relation,  and  the  general 
averment  that  the  words  were  spoken,  or  the  libellous 
matter  published  of  and  concerning  the  plaintiff  is 
insufficient.  (/) 

In  Shalmer  v.  Foster,  •  however,  where  the  words 
were,  "  Where  is  that  lying  thief,  thy  son  ?  "  and  there 
was  no  introductory  averment  that  plaintiff  was  the 
son  of  the  person  to  whom  the  words  were  spoken, 
in  motion  in  arrest  of  judgment  the  court  was 
divided,  (k) 

Where,  however,  the  plaintiff's  name  is  mentioned, 
although  with  a  further  description,  as,  <*T.  is  thy 
**  brother,"  &c.,  or,  "  Captain  Nelson  is  a  rogue,"  &c., 
the  general  averment  is  sufficient  (/),  without  an  aver- 
ment that  plaintiff  comes  within  the  description. 

Sect.  5. — Of  the  Inuendo. 

Ik  ordinary  cases,  when  the  meaning  which  it  is 
intended  that  the  court  should  understand  is  apparent 
from  the  words  used,  it  is  sufficient,  after  having  con- 
nected the  plaintiff  with  the  defamatory  matter,  to  set 
out  the  matter  with  proper  inuendos. 

Here  we  must  consider  the  nature  and  operation  of 
the  inuendo. 

An  inuendo  has  been  defined  to  be  an  averment 
wnich  explains  the  meaning  of  the  defendant's  publica- 
tion by  reference  to  facts  previously  ascertained  by 
averment  or  otherwise,  (m) 

(j)  1  Roll's  Abr.  84;  Cro.  (A)  Cro.  Car.  177. 
Car.  443;  Cro.  Eliz.  416;  1  (/)  Cro.  Eliz.  429. 
Vin.  Abr.  528.  530.  (m)  1  Starkie,  418. 
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"  An  iDueDdo,"  said  De  Grey,  C.J.(»),  "  means  no 
"  more  than  the  words '  id  est,*  •  scilicet,'  or  *  meaning/ 
"  or  *  aforesaid,'  as  explanatory  of  a  subject  matter 
<<  sufficiently  expressed  before,  as,  'such  an  one, 
*<  meaning  the  defendant,'  or, '  such  a  subject,  meaning 
"  the  subject  in  question.* " 

An  inuendo,  therefore,  cannot  extend  the  sense  of 
the  words ;  it  can  only  connect  them  with  some  matter 
already  on  the  record.  It  would  be  destructive  of  all 
certainty  in  pleading  if  facts  material  to  the  issue  could 
be  thus  generally  suggested  to  the  court  without  a  dis- 
tinct averment.  The  inuendo,  therefore,  is  only  a  link 
to  attach  together  facts  already  known  to  the  court. 

Thus,  declaration  for  saying,  <<He  has  burnt  my 
^^  bam  [meaning  defendant's  barn  with  corn],"  the 
inuendo  is  bad,  because  it  extends  the  sense  of  the 
words  beyond  their  own  meaning,  (o) 

Again,  <*  Society  for  protection  of  trade  against 
''  scoundrels  and  sharpers. — I  am  directed  to  inform 
<<  you  that  A.  B.  [meaning  the  plaintiff]  is  reported  to 
'<  the  society  as  improper  to  be  proposed  to  be  bal- 
"  lotted  for  as  a  member  thereof  [thereby  meaning 
<<  that  plaintiff  was  a  swindler  and  sharper,  and  an 
'*  improper  person  to  be  member  of  the  said  society]." 
Held,  that  this  inuendo  was  too  large,  and  that  the 
defect  was  not  cured  by  verdict  (p) 

<<  The  attorney  general  [meaning  the  attorney  gene- 
- "  ral  for  the  county  palatine  of  Chester]  "  was  held 
to  be  bad  as  an  inuendo.  (q) 

"  You  [meaning  the  plaintiff]  are  a  regular  prover 
"  under  bankruptcies  [meaning  that  the  plaintiff  was 

(«)  Rex  V.  Home,   2  Cowp.  2  Y.  &  J.  146 ;  4  Bing,  489 ; 

683.  1  M.  &  P.  402;  6  B.  &  C.  154; 

(o)   BarhanCs  Casey  4  Rep.  2  C.  &  P.  252. 

20.  (9)  Roberts  v.  Camden,  9  East, 

(p)  Goldstein  v.  Foss  in  Error,  93. 
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'^  accustomed  to  prove  fictitious  debts  under  commis- 
"  sions  of  bankrupt]."     Venire  de  novo  awarded,  (r) 

Notice  that  any  person  giving  information  where 
property  belonging  to  plaintiff,  a  prisoner  in  King's 
Bench  prison,  might  be  found,  should  receive  five  per 
cent,  on  the  goods  recovered.  Inuendo,  meaning 
thereby  that  plaintiiF  had  been  guilty  of  concealing 
his  property  with  a  fraudulent  and  unlawful  intention. 
Held  bad  on  demurrer.  («) 

"  You  have  robbed  me  of  one  shilling  tan  money 
^'  [meaning  that  the  plaintiff  had  fraudulently  taken 
**  and  applied  to  his  own  use  one  shilling  received  by 
**  him  for  the  defendant,  being  the  produce  of  the 
^'  sale  of  some  tan  sold  by  the  plaintiff  for  and  as 
"  servant  to  the  defendant]."     Held  bad.  (t) 

It 'follows,  however,  from  the  rule  laid  down,  that  an 
inuendo  would  in  all  cases  be  good  which  merely 
explains  the  slanderous  matter  by  a  reference  to  some 
fact  of  which  the  court  has  judicial  notice. 

It  has  been  held  that  the  court  is  bound  to  inform 
itself  of  the  meaning  of  English  words,  although  un- 
usual, and  peculiar  to  a  particular  county.  Thus  a 
"  healer  of  felons "  («)  may  be  explained  by  an 
inuendo  to  mean  a  hider  and  concealer  of  felons. 
And  the  courts  would  seem,  from  the  authorities,  to 
take  judicial  notice  also  of  the  meaning  of  all  foreign 
words.  Thus,  "  anudonwr,"  which  is  a  Welsh  word, 
may  be  explained  by  inuendo  to  mean  perjured.  The 
same  rule  holds  as  to  other  foreign  words,  (x) 

(r)  Alexander  v.  Angle,  1  Tyr.  (t)  Day  v.  Robinson  in  Error, 

9;    1   C.  &  J.    143;   7   Bing.  4  N.  &  M.  884;  1  Adol.  &  E. 

119;  4  M.  &  P.  870;  and  see  554. 

McGregor  v.  Gregory,  2  D.P.R,  («)  Roll's  Abr.  86,  pi.  1.  5. 

775.  (x)  Hob.  126;  1  Roll's  Abr. 

(s)  Gompertz  y.  Levy,  1  P.  &  86 ;  Zenobio  v.  Axtel,  6  T.  R. 

D.  214.  162. 
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There  is  a  distinction,  however,  between  phrases 
which  have  a  local  meaning,  and  particular  English 
words  which  have  acquired  some  sense  different  from 
their  natural  one;  the  acquired  sense  cannot  here  be 
explained  by  an  inuendo.  Upon  this  distinction  the 
case  of  Alexander  v.  Angle,  cited  above,  was  decided 
as  to  the  words,  "  You  are  a  regular  prover  under 
*<  bankruptcies;"  and  upon  this  distinction  it  was 
decided  also,  in  the  recent  case  of  M*Gregor  v.  Gre- 
gory {y)y  that  the  words  "  black  sheep  "  and  "  black 
<<  legs  "  could  not  be  explained  by  inuendo  to  mean 
<<  persons  of  stained  and  sullied  reputation,'*  and 
*<  persons  guilty  of  cheating  and  defrauding." 

Where,  however,  the  matter  is  defamatory  in  itself, 
and  requires  no  explanation,  an  inuendo,  if  bad,  for 
extending  the  sense  of  the  words,  may  be  considered  as- 
surplusage,  and  rejected,  the  action  remaining  good 
upon  the  words  themselves,  (z) 

But  if  a  good  inuendo  in  a  declaration  ascribing  a 
particular  meaning  to  alleged  slanderous  words  be  not 
supported  in  evidence,  the  plaintiff  cannot  reject  the 
inuendo  at  the  trial  and  resort  to  another  meaning,  (a) 

Inuendos,  though  thus  limited  in  their  operation,  are 
very  essential  in  their  proper  places.  Thus,  in  the 
case  of  Clement  v.  Fisher  (^),  where  the  plaintiff 
averred  that  defendant  published  the  following  false, 
scandalous,  &e.  libel,  without  alleging  that  the  libel 
was  of  and  concerning  the  plaintiff,  the  libel  did  not 
appear,  on  the  face  of  it,  to  relate  to  the  plaintiff,  and 
there  being  no  inuendo  to  connect  him  with  it,  the 


(y)  2  D.  P.  R.  775.  («)   Wmiams  v.  Stotty  1  C.  & 

{z)    Harvey    v.     French    in  M.  675. 

Error,  2  Tyr.  585 ;  1  C.  &  M.  (6)  7  B,  &  C.  459 ;  1  M.  & 

11 ;  2  M.  &  Scott,  591.  R.  281. 
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declaration  ivas  held  bad,  evea  after  verdict,  and  a 
venire  de  novo  awarded. 

Sect.  6. —  Of  Averments  of  extrinsic  Pacts. 

In  very  many  instances  defamatory  matter  contains 
reference  to  extrinsic  facts,  or  derives  its  injurious 
character  from  some  meaning  which  would  not  arise 
from  the  mere  perusal  of  the  words  themselves.  In 
all  these  cases  it  is  necessary  to  lay  the  ground  for  the 
requisite  inuendo  by  an  introductory  averment  of  the 
extrinsic  facts  necessary  to  give  the  matter  the  meaning 
required. 

For,  although  an  inuendo  cannot  suggest  new  matter, 
it  may  apply  the  matter  laid  in  the  averments  to  the 
defamatory  words  which  are  the  ground  of  action. 

Having  averred  these  facts,  it  is  necessary  to  connect 
them  generally  with  the  defamatory  matter  by  col- 
loquium, that  the  words  or  libel  were  published  of  and 
concerning  the  facts  and  circumstances  so  previously 
averred  (c),  and  afterwards  to  apply  them  particularly 
to  the  parts  of  the  defamatory  matter  which  they  affect, 
by  means  of  proper  inuendos. 

By  this 'process  the  court  is  placed  in  the  situation 
of  the  reader  of  the  libel,  or  the  hearer  of  the  slander, 


(c)  As  to  the  averment  that  that  he  spoke  the  words  of  and 
the  words  or  libel  were  pub-  concemmg  the  said  tulips,  the 
lished  of  and  concerning  the  property  of  the  plaintiff.  But 
&cts  previously  averred,  in  in  West  v.  Smithy  4  Dowl,  P. 
Gutsde  V.  Mathers,  1  M.  &  W.  C.  703,  a  declaration  for  words 
495,  where  the  declaration  al-  that  **  the  plaintiff  had  set  fire 
leged  that  certain  tulips,  the  **  to  his  own  barley  stack, 
property  of  plaintiff,  were  about  averring  that  the  stack  was  In- 
to be  sold  by  auction,  and  that  sured,  and  was  burnt  without 
the  defendant  asserted  and  re-  his  own  de&ult,  and  that  the 
presented  that  the  said  tulips  defendant  spoke  the  words  of 
were  stolen  property,  it  was  and  concerning  the  ^re,  was 
held  sufficient,  without  averring  held  bad  on  demurrer. 
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and  can  understand  it,  in  relation  to  all  its  attendant 
circumstances. 

It  is  not,  however,  necessary  that  the  court  should 
be  in  possession  of  these  circumstances,  if  sufficient 
appears  on  the  face  of  the  record  to  give  a  cause  of 
action. 

Thus  if  A.  says  to  B., "  Thou  hast  killed  thy  master's 
*'  cook,"  ^  You  are  the  man  who  killed  my  husband,*' 
or  "  You  gave  C.  9/.  for  forswearing  himself  in  chan- 
'^  eery,"  it  is  not  necessary  to  aver  that  any  cook 
really  was  killed,  or  that  C.  was  forsworn,  or  that  there 
was  any  chancery  suit  in  which  he  could  be  forsworn ; 
for  the  imputation  of  murder  and  subornation  of 
perjury  are  sufficient  for  the  action,  and  these  would 
remain,  although  all  the  circumstances  had  been  mere 
invention,  although  there  had  been  no  cook,  no  master, 
no  husband,  and  no  person  named  C.  in  existence,  (d) 

From  this  rule,  that  the  plaintiff  is  not. bound  to 
averments  as  to  the  particular  circumstances  upon 
which  a  charge  made  against  him  in  a  general  way  is 
founded,  we  have  a  large  class  of  cases.  Thus,  when 
peijury  is  charged  generally,  it  is  not  necessary  to 
show  on  the  declaration  that  the  defen^nt  meant 
peijury  as  to  a  material  point,  &c.,  or  other  particulars 
necessary  to  an  indictment  for  perjury,  (e)  Nor  in  a 
declaration  for  saying,  ^  A.,  being  forsworn,  com- 
^'  pounded  the  prosecution,"  is  it  necessary  to  aver 
intrinsic  facts  showing  that  the  forswearing  amounted 
to  peijury.  But  in  a  declaration  for  saying,  <<  He  has 
"  forsworn  himself  in  Leake  Court,"  an  averment  is 
necessary  that  Leake  Court  is  a  court  in  which  for- 


(d)  8  Mod.  24;  Vent.  117;     Oldham,  Cowp.  275,  overruling 
Cro.  Jac.  423 ;  Cro.  Car.  337 ;     the  older  cases,  contra. 
Cro.  Eliz.  569.  823 ;  Peake  v.         (<?)  Cro.  Car.  321. 
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sweariog  would  amount  to  perjury,  (/)  In  an  infor- 
mation for  libel  upon  the  government,  by  saying  that 
persons  were  inhumanly  murdered  by  the  king's 
troops,  it  was  held  unnecessary  to  aver  that  the 
troops  were  acting  by  the  king's  authority.  (<g) 

Sect.  7. — Of  Averment  of  special  Character. 

When  die  plaintiff  sues  in  a  special  character,  the 
averment  of  character  is  material,  but  should  be  made 
generally ;  it  is  sufficient,  in  general,  to  allege  t^at  the 
plaintiff  was  a  physician,  barrister,  attorney,  &c.  at  the 
time  of  the  alleged  injury,  without  showing  his  title  to 
exercise  the  profession. 

It  should  appear,  however,  that  the  special  character 
was  existing  at  the  time  of  the  alleged  grievance; 
although  this  may  be  gathered,  if  it  do  not  appear  by 
the  averment,  from  the  whole  record,  including  the 
libel  itself;  as,  where  defendant  said  of  an  attorney, 
"  He  is  a  paltry  lawyer,  and  plays  with  both  hands," 
it  was  held  that  the  slander  itself  admitted  that  plaintiff 
was  an  attorney  at  the  time  of  speaking  the  words.  (A) 

But  if  the  plaintiff  aver  the  special  character  in 
which  he«sues,  with  circumstances,  he  will  be  held  to 
proof  of  those  circumstances,  if  the  fact  of  his  special 
character  is  put  in  issue. 

Thus,  where  declaration  stated  that  plaintiff  was  the 
proprietor  and  editor  of  a  newspaper  libelled  by  the 
defendant,  it  was  held  insufficient  to  prove  merely  that 
he  was  the  proprietor,  (t) 

Facts  which  are  immaterial  in  themselves  become 
material  when  they  by  form  of  pleading  have  been 

(/)  6  Bac.  Ab.  207.  (»)  Heriot  v.   Stuart,  4  Esp. 

Ig)  Rex  V.  Hwme^  Cowp.  682.   '437  ;  SeOers  v.  3¥^  4  B.  &  C. 
Ih)  2  RoU.  85.  ess. 
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made  descriptive  of  that  which  is  material ;  but  when 
they  form  no  part  of  such  description  a  failure  to  prove 
them  will  not  be  fatal,  and  indeed  an  issue  taken  upon 
them  would  be  bad. 

By  the  new  rules  of  pleading,  the  special  character  in 
which  the  plaintiff  sues  is  admitted  upon  the  record,  to 
the  extent  to  which  it  is  alleged  on  the  record,  unless 
it  be  traversed,  (k) 

Sec  t.  8. — Of  immaterial  Inducements* 

As  to  the  averments  of  extrinsic  facts,  they  are  only 
material,  and,  consequently,  are  only  traversable,  when 
necessary  to  give  an  actionable  sense  to  any  of  the 
words  charged  as  defamatory.  (/) 

Therefore  the  usual  inducement,  of  the  plaintiff 
being  a  person  of  good  character,  is  not  traversable,  it 
being  quite  immaterial  to  the  maintenance  of  the  action 
whether  he  be  of  good  or  bad  character ;  since  if  he 
be  of  bad  character  others  have  no  right  to  state  him  to 
be  worse  than  he  is,  and  he  is  entitled  to  damages  for 
the  excess  of  scandal ;  and  if  the  defendant  has  not 
gone  beyond  the  truth  he  may  justify,  (m) 

We  have  already  noticed,  that  foreign  words  and 
phrases  having  local  meanings  may  be  explained  by 
inuendo,  without  any  introductory  averment,  but  that 
words  which  have  acquired  some  new  sense  must  have 
^n  introductory  averment  of  their  being  used  in  that 
sense,  (n) 

(A)  Fradley  v.  Fradley,  8  C.  6^5 ;  5  T.  R.  436 ;  2  Starkie, 

&  P.  572 ;  McGregor  v.  Gregory j  559 ;  2  B.  &  A.  685. 

2  D.  P.  R.  774.  (m)  Sirachey's  Case,  Sty.  118. 

{JL)  See  Parry  v.  CdOis,  5  Esp.,  (n)  Angh  v.  Alexander,  4  M. 

^89-;  Teesdaky.ClemerU,  1  Chit.  &  P.   870;    McGregor  v.  Gre- 

603 ;  3  B.  &  C.  113.  124.  138.  gory,  2  D.  P.  R.  775. 
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All  matter  of  iDducement  is  by  the  new  rules  of 
pleading  admitted  upoD  the  record,  unless  traversed,  (o) 

Sect.  9. —  Of  Averment  of  Malice, 

It  is  necessary  that  it  should  appear  upon  the  declara- 
tion that  the  publication  was  malicious ;  but  it  has  been 
so  customary,  even  in  the  earliest  forms  which  we  have 
of  the  declaration  for  defamation,  for  the  pleader  to 
descant  upon  the  evil  motives  of  the  defendant,  that 
there  is  in  the  books  scarcely  an  express  case  on  the 
subject. 

It  seems,  however,  that  it  is  not  necessary  that  the 
word  malicious  or  maliciously  should  be  used,  so  that 
malice  be  shown,  (p) 

It  would  seem,  also,  to  have  been  formerly  con- 
sidered that  the  declaration  should  state  the  libel  to  be 
false  (q)  ;  yet  an  allegation  that  a  defendant  published 
a  malicious,  injurious,  and  unlawful  advertisement, 
without  adding  the  word  false,  has  been  held  good  (r)  ; 
for  the  term  ex  malitidy  in  its  legal  sense,  imports  a 
publication  without  legal  excuse,  {s)  It  appears  now, 
however,  to  be  held,  that  the  declaration  need  not  state 
the  defamation  to  be  false,  as  the  law  would  presume 
the  innocence  of  the  plaintiff  until  the  contrary  be 
shown.  ^<  Slanderous  words,"  said  Mr.  Justice  Maule, 
in  the  case  of  Rumsey  v.  Webb,  "  must  be  taken  to  be 
"  falsely  and  maliciously  spoken,  in  the  eye  of  the  law, 
'<  unless  justified  by  a  plea  stating  them  to  be  true. 
"  The  plaintiff  need  not  have  alleged  that  the  words 

(o)  Fradley  v.  Fradley,  8  C.  (/))    Craft  v.  Boite,    1   Wms. 

&  P.  572 ;  McGregor  v.  Gregory,  SauncL  242.  n. 

2  D.  P.  R.  774;  12«m«cy  V.  frc66,  (q)  Bendish    v.   Lindsey,   11 

H.T.  1842,  11  L,  J.  R.  (N.S.)  Mod.  194. 

C.  P.    129;  Heming   et  ux.  v.  (r)  Rowe  t.  Roach,  1    M.  & 

Power,  11  L.  J.  R.  Ex.  (N.S.)  S.  304  ;   Same  v.  Hoar,  id« 

323.  («)  1  T.  R.  493, 
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"  were  spoken  falsely  in  this  case."  The  action  was 
for  words  imputing  incontinence  to  a  female  servant  (^) 

It  appears  that  when  libellous  matter  is  uttered  under 
circumstances  which  make  it  prima  facie  absolutely 
privileged,  it  should  be  stated  to  have  been  spoken 
maliciously,  and  without  reasonable  or  probable  cause. 

In  Fairman  v.  Ives  («),  Holroyd,  J.,  observed,  "  In 
'^  the  case  of  words  spoken  by  a  barrister  in  the 
'*  course  of  a  cause  it  may  not  be  perhaps  sufficient 
*^  to  allege  and  show  even  that  the  words  are  false  and 
"  malicious,  without  abo  alleging  and  showing  that 
'^  they  were  uttered  without  reasonable  or  probable 
^  cause ;"  and  in  Flint  v.  Pike  (x)  the  same  learned 
judge  observed,  *<  If  a  counsel  in  the  course  of  a  cause 
<<  utter  observations  injurious  to  individuals,  and  not 
<'  relevant  to  the  matter  in  issue,  it  seems  to  me  that 
*^  he  would  not  therefore  be  responsible  to  the  party 
"  injured  in  a  common  action  for  slander,  but  that  it 
<'  would  be  necessary  to  sue  him  in  a  special  action  on 
"  the  case,  in  which  it  must  be  alleged  in  the  decla- 
*  ^<  ration,  and  proved  at  the  trial,  that  the  matter  was 
<<  spoken  maliciously,  and  without  reasonable  and  pro- 
"  bable  cause." 

Sect.  10. — Of  Averment  rf  special  Damage, 

Next,*  as  to  averring  special  damage.  Where  it  is 
necessary  to  the  action  that  special  damage  should  be 
proved,  or  where  it  is  intended  to  prove  it,  it  should 
be  specially  averred;  for  no  special  damage  can> 
according  to  the  modem  doctrine,  be  given  in  evidence, 
which  is  not  laid  in  the  declaration,  (y) 


(0  H.  T.  1842,  L.  J.  Rep.         (x)  4  B.  &  C.  481. 
C.  P.  (N.  S.)  11-130.  (y)    B.  N.  P.   7 ;    1  Wms. 

(tt)  5  B.  &  AL  645.  Saund.  243.  n.  5. 
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IVhere,  however,  the  matter  is  defamatory  in 
itseU^,  special  damage  need  not  be  proved,  although 
averred,  (z) 

The  general  rule,  that  whatever  is  alleged  in  plead- 
ing must  be  alleged  with  certainty  (a),  and  such  par- 
ticidarity  as  the  case  admits  of,  is  of  course  applicable 
to  all^ations  of  special  damage  as  to  other  averments. 

Thus,  the  averring  that  several  customers  left  the 
plaintiff's  house  is  no  allegation  of  special  damage,  for 
**  pleadings  must  specify  the  names  of  persons.''  (b) 

And,  in  accordance  with  the  same  rule,  if  the 
damage  consists  of  loss  of  marriage  the  name  of  the 
individual  must  be  given  (c),  and  the  plaintiff  is  bound 
by  the  name  given,  and  cannot  substitute  another  on 
the  trial,  (d) 

Where  the  special  damage  consists  in  plaintiff^s 
having  been  prevented  from  selling  his  estate,  it  must 
appear  how  he  was  prevented,  as,  that  he  took  steps  to 
sell,  when  the  bidding  was  stopped  by  the  defendant's 
acts. 

But  this  necessity  of  certainty  and  particularity  is 
limited  to  the  convenient  capacity  of  the  case.  Thus, 
in  the  last  case  mentioned,  it  is  not  necessary  to  set 
out  the  names  of  the  bidders  (e) ;  nor,  where,  in  con- 
sequence of  a  slander,  a  congregation  deserted  a  dis- 
senter preacher,  is  it  necessary  to  set  out  the  names  of 
the  whole  multitude.  (/) 

The  object  of  the  rule  is,  that  the  defendant  may 
be  apprised  of  what  he  comes  to  answer ;  but  it  has 
been  said,  that  where  special  damage  is  not  the  gist  of 

(z)  Cook  V.  Field,  3  Esp.  133.  (d)  I^rd  Ray.  1007. 

(a)  Stephen  on  Pleading,  381.  (e)  Cro.  Jac.  397. 

(6)  Stephen  on  Pleading,  352 ;  (/)  HarOey  v.  Herringt  8  T. 

B.  N.  P.  7 ;  8  T.  R.  130.  R.  130. 
(c)  12  Mod.  597. 
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the  actioir,  but  merely  an  aggravation  of  damages,  it 
need  not  be  ayefred  with  the  same  certainty  and 
particularity.  (^) 

Where  the  plaintiff  has  once  recovered  for  defama- 
tion, it  has  been  said  that  he  cannot  have  another  action 
on  account  of  a  subsequent  special  damage  accruing 
from  the  same  defamation.  (^)  As  to  this,  however, 
the  authorities  seem  divided. 

S£CT.  11. —  Of  the  Counts  of  the  Declaration. 

Counts  for  libel  and  slander  may  be  joined  in  the 
same  declaration,  and  a  count  for  slander  may  be  joined 
with  one  for  malicious  prosecution,  (t) 

Where  in  a  declaration  libels  in  several  newspapers 
are  set  out,  each  must  be  deemed  a  separate  count  (k) 

But  words  spoken  at  different  times  may  be  included 
in  the  same  count.  In  such  a  case,  however,  if  it  appear 
on  the  face  of  the  count  that  the  words  were  spoken 
at  different  times,  and  that  some  of  them  were  not 
actionable,  judgment  would  be  arrested  if  entire 
damages  were  given  for  the  whole  count. 

• 

{g)  1  N.  R.  47;  12  Mod.  («)5Esp.  13;  Cro.  Car.  271. 
597.  (A)  Hughes  v.  Ree»,  4  M.  & 

(A)  B.  N.  P.   7 ;  but  see  2     W.  204. 
Mod.  151,  contra. 
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Sect.  1. —  Of  the  General  Issue, 

The  plea  is  a  technical  statement  on  the  ^record  of  any 
of  those  matters  of  fact  which  amount  to  an  answer  to 
the  declaration.  These  have  been  already  set  forth  in 
treating  of  the  wrong. 

The  general  issue  to  an  action  for  defamation  is, 
«  Not  guilty." 

By  the  general  rules  of  Hilary  Term,  4  W.  4.,  it  is 
ordered,  that  "  in  actions  on  the  case  the  plea  of  not 

guilty  shall  operate  as  a  denial  only  of  the  breach 

of  duty,  or  wrongful  act  alleged  to  have  been  com- 

*<  mitted  by  the  defendant,  and  not  of  the  facts  stated 

'*  in  the  inducement ;  and  no  other  defence  than  such 

^'  denial  shall  be  admissible  under  that  plea ;  all  other 
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<<  pleas  in  denial  shall  take  issue  on  some  particular 
matter  of  fact  alleged  in  the  declaration/' 
'^  Ex.  gr.  In  an  action  of  slander  of  the  plaintiff  in 
his  office,  profession,  or  trade,  the  plea  of  not  guilty 
*<  will  operate  to  the  same  extent  precisely  as  at  present, 
in  denial  of  speaking  the  words,  of  speaking  them 
maliciously  and  in  the  sense  imputed,  and  with  re-* 
"  ference  to  the  plaintiff's  office,  profession,  or  trade ; 
'<  but  it  will  not  operate  as  a  denial  of  the  fact  of  the 
*'  plaintiff  holding  the  office  or  being  in  the  profession 
"  or  trade  alleged/' 

<<  All  matters  in  confession  and  avoidance  shall  be 
'<  pleaded  specially,  as  in  actions  of  assumpsit" 

The  general  issue  also  denies  the  inuendoes.  It  does 
not  deny  the  introductory  averments  to  which  they 
refer,  but  it  denies  the  connexion  of  the  defamatory 
matter  with  the  facts  thus  averred.  It  denies  also  the 
defamatory  character  of  the  matter  complained  of,  the 
meaning  of  the  words,  where  such  meaning  is  not  pro- 
perly the  subject  of  an  introductory  averment,  and, 
under  the  same  restriction,  the  sense  in  which  they 
were  uttered  or  published. 

Under  the  rule  above  quoted,  the  illustration  is 
drawn  only  from  the  action  for  slander;  but  there 
seems  to  be  no  reason  to  suggest  any  distinction  be- 
tween oral  and  written  defamation  in  this  instance ;  and 
it  is  submitted,  that  whatever  defence  is  good  under 
the  general  issue  to  an  action  for  slander  is  equally 
admissible  under  the  same  plea  in  cases  of  libel. 

Where  an  action  is  brought  for  claiming  title  to  an 
estate,  with  special  damage  alleged,  and  an  averment 
that  defendant  knew  his  claim  to  be  false,  if  the  de« 
fendant  have  any  tolerable  claim  to  the  estate  this 
defence  is  prop.erly  pleaded  by  the  general  issue ;  for 
the  point  to  be  put  in  issue  is^  whether  the  defendant 
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did  or  did  not  know  his  daim  to  be  Mae ;  and  it  has 
been  said  that  the  fact  of  knowledge  cannot  be  traversed 
in  pleading,  (a) 

Sect.  2.—  Of  pleading  that  ihe  defatnaU>ry  Matter  was 

just^ied  by  the  Occasion. 

The  general  issue  operating  as  a  denial  that  the  words 
were  spoken  maliciously,  it  has  been  held  that  this 
role  reserves  to  the  defendant  the  right  to  give  in 
evidence,  under  the  plea  of  not  guilty,  that  the  defama- 
tory  matter  was  published  on  a  justifiable  occasion,  and 
without  malice ;  as,  that  the  words  were  spoken  in 
giving  a  character  to  a  servant,  or  with  a  bona  fide 
view  of  giving  information  that  had  been  asked 
for  upon  a  particular  subject,  or  upon  any  of  the 
other  occasions  which  have  been  already  treated 
of  in  the  chapter  upon  communications  conditionally 
privileged,  (li) 

In  the  case  of  Lilly  v.  Price  (c),  which  was  an 
action  for  a  libel,  it  wets  held  that  it  might  be  shown, 
under  the  general  issue,  that  the  libel  was  a  privileged 
communication,  ^<  as  this  was  a  defence  which  went 
"  to  the  very  root  of  the  matter  of  complaint." 

This  was  an  action  against  an  attorney  for  a 
communication  made  by  him  to  his  client  Lord 
Denman,  C.  J.,  upon  motion  for  a  new  trial,  said,  <<  This 
^  case  was  tried  before  me,  in  which  the  defence  was, 
*'  that  the  letter  which  contained  the  alleged  libel  was 
^<  a  privileged  communication.  It  was  objected,  that 
*^  such  a  defence  should  have  been  pleaded,  and  could 
<*  not  be  gone  into  under  the  general  issue.  We  are 
<*  all  of  opinion,  on  conferring  with  the  other  judges 
*<  on  the  subject,  that  this  is  a  defence  which  may  be 

(a)  4  Rep.  18 ;  Cra  J.  398.         (c)  5  A.  &  E.  647 ;  5  D.  P. 
(6)  Supra,  p.  31.  C  432;  1  N.  &  P.  16. 
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<«  given  in  evidence  under  the  general  issue,  and  that 
**  it  is  not  required  that  it  should  be  pleaded.*' 

Whether  a  special  plea,  justifying  as  a  privileged 
communication,  would  be  held  bad,  as  amounting  to 
the  general  issue,  has  not  been  yet  expressly  decided. 

The  general  rule,  as  laid  down  in  CromwelFs  case  (d)^ 
is,  that  the  defendant  shall  never  be  put  to  the  general 
issue  when  he  confesses  the  words,  and  justifies  them  ; 
or  confesses  the  words,  and  by  any  special  matter  shows 
that  they  are  not  actionable. 

Therefore,  where  defendant  had  called  the  plain- 
tiff a  murderer,  it  was  held  that  he  was  entitled  to 
plead  that  the  words  were  spoken  in  a  discourse  about 
unlawful  hunting,  and  referred  only  to  the  murdering 
of  hares.  («) 

So,  where  the  gist  of  the  action  is  special  daniage, 
he  might  by  his  plea  disclose  special  matter  which, 
shows  that  the  plaintiff  had  sustained  no  damage  from 
the  words. 

Previous  to  the  new  rules  it  might  be  pleaded  spe- 
cially, that  the  words  were  spoken  by  a  judge  acting  in 
his  judicial  capacity,  by  an  advocate  speaking  words 
pertinent  to  the  issue,  and  in  accordance  with  his 
client's  instructions,  by  a  member  of  parliament  speak- 
ing in  his  place  in  parliament,  and  by  a  witness,  juror, 
or  party  to  a  judicial  proceeding,  acting  within  the 
scope  of  his  duty  or  {Privilege  (/) ;  and  the  rule  was, 
that  these  defences  might  either  be  pleaded  specially 
or  given  in  evidence  under  the  general  issue,  (g) 


(d)  4  Rep.  14.  1  Roll.  Abr.  87;  I  SaunA  1S2; 

(e)  Ibid.;  and  see  Kinnerdey  3  Lev.  169. 

V.  Cooper f  Cro.   Eliz.   168,  and         (^)  Pain  v.   Rochester ,   Cro, 

also  Cro.  Jac.  90.  Eliz.  871  ;  1  Wm.  Saund.  130. 

(/)  1  Esp.  226 ;  I  M.  &  S.  n.  1 ;  4  Rep.  14.  a ;  Cro.  Eliz. 

273;  2  N.  R.  141  ;  Cro.  J.  90;  900;  Cro.  Jac.  193. 
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In  Delegal  t.  Highley  (A)  the  probable  cause  was 
pleaded ;  and  Tindal,  C.  J.,  in  giving  judgment,  said, 
*<  If  the  defendant,  instead  of  relying  on  the  plea  of 
<*  not  guilty,  elects  to  bring  the  facts  before  the  court 
"  in  a  plea  of  justification,  it  is  obvious  that  he  must 
*'  allege  as  a  ground  of  defence  that  which  is  so 
"  important  in  proof  under  plea  of  not  guilty,  viz,, 
"  that  the  knowledge  of  certain  facts  which  were  suffi- 
"  cient  to  induce  belief  of  the  truth  of  the  charge 
"  existed  in  his  mind  at  the  time  the  charge  was  laid.'* 
But  the  point  of  whether  the  plea  was  bad,  as  amount* 
ing  to  the  general  issue,  although  raised  by  the  demurrer, 
was  not  expressly  decided. 

In  Smith  v.  Thomas  (t),  decided  in  Michaelmas 
term  1835,  there  was  a  special  plea  of  privileged  com- 
munication, which  was  demurred  to,  and  one  of  the 
grounds  of  demurrer  was,  that  it  amounted  to  the 
general  issue.  The  court,  however,  said  that  it  was 
unnecessary  to  give  any  opinion  on  this  objection,  for 
the  plea  was  bad,  because  it  did  not  negative  malice  in 
fact. 

In  Cotton  v.  Brown  (A),  where  the  defendant  pleaded 
specially,  in  denial  of  a  want  of  probable  cause,  and 
added  the  plea  of  not  guilty,  the  court  ordered  the 
second  plea  to  be  struck  out. 

No  express  decision  upon  this  point  has  occurred 
since  the  publication  of  the  general  pleading  rules ;  but 
the  general  tendency  of  the  decisions,  at  least  of  one 
court,  has  been,  recently,  to  discountenance  all  depar- 
tures from  the  customary  forms  of  pleading,  and  to  hold 
every  special  plea  bad  which  puts  in  issue  only  what 
could  have  been  put  in  issue  by  the  general  issue.  (/) 

(A)  3  BiHg.  N.  C.  959.  (0  See  Sutherland  v.  Pratt, 

(i)  2  Bing.  N/C.  379.  11  M.  &  W.  296;  2  D.  N.  R. 

(*)  3  A.  &E.  313.  774. 


110  THE  LAW  or   DEFAMATION. 

If  the  defence  of  privileged  communication  be 
pleaded  specially,  it  must  set  out  the  circumstances 
under  which  the  communication  was  made,  and  also 
show  that  the  defendant  believed  the  communication  to 
be  true,  and  made  it  without  malice. 

Sect.  3. — Of  ^Heading  that  iheLibd  is  a  Report  of 

jttdicicd  Proceedings. 

It  is  not  easy  to  me  to  draw  a  satisfactory  distinction 
between  ordinary  privileged  communications  and  re- 
ports of  judicial  proceedings.  They  have,  however, 
usually  been  considered  as  distinct  defences,  and  here 
a  still  greater  uncertainty  seems  to  prevail  as  to  whe- 
ther the  defence  should  be  specially  pleaded. 

The  case  of  Currie  v.  Walter  (iw)  was  an  action 
brought  against  the  printer  of  the  Times  newspaper 
for  a  libel.  The  libel  complained  of  purported  tb  be 
a  report  of  the  proceedings  in  the  court  of  Queen's 
Bench  upon  a  motion  for  a  criminal  information 
against  the  plaintiff.  The  defendant  pleaded  the  gene- 
ral issue,  and  called  a  reporter  to  prove  that  the  report 
was  a  true  and  faithful  account  of  what  took  place  in 
court  upon  the  occasion.  Eyre,  C.J.,  admitted  the 
evidence,  and  the  defendant  had  a  verdict 

On  motion  afterwards  made,  one  ground  for  the 
application  was,  that  this  evidence  had  been  improperly 
received  under  the  general  issue,  and  that  this  defence 
ought  to  have  been  pleaded  in  bar  to  the  action.  The 
court  doubted  upon  this  point  The  case  stood  over, 
and  no  judgment  was  ever  given. 

This  species  of  communication  was  classed  under 
the  head  of  communications  conditionally  privileged, 

(m)  1  B.  &  P.  525. 
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because  it  was  considered  that  proof  of  express  malice 
would  in  this,  as  in  the  other  cases  among  which  it  is 
placed)  operate  to  take  it  out  of  the  privilege.  For 
instance,  it  is  submitted  that  the  report  of  a  trial  mali* 
ciously  reprinted  after  an  interval  of  years,  and  intended 
solely  to  outrage  the  feelings  of  one  of  the  parties, 
would  be  held  to  be  a  libel  although  it  were  proved  to 
be  a  verbatim  report  of  what  actually  occurred,  (n) 
In  some  of  the  cases  where  this  defence  has  been 
relied  upon,  the  special  plea,  setting  up  the  defence  of 
a  report  of  judicial  proceedings,  has  expressly  denied 
malice.  Thus  in  Duncan  v.  Thwaites  (o)  malice  was 
expressly  denied ;  but  neither  in  this  nor  in  any  of  the 
other  cases  does  it  appear  that  the  special  plea  was 
ever  objected  to  on  the  ground  that  it  amounted  to  the 
general  issue,  (p) 

Such  a  plea,  however,  would  appear  to  offend  against 
the  rule  of  pleading  which  prohibits  pleading  specially 
a  defence  which  amounts  to  the  general  issue.  In 
Lewis  V.  Walter  (q),  Abbott,  C.  J.,  intimated  that 
special  matter  in  defence  could  not  be  pleaded  in  bar, 
unless  it  supplied  an  answer  to  the  chaise  of  malice ; 
and  if  the  plea  were,  in  addition  to  the  disclosure  of 
such  facts  as  rendered  proof  of  actual  malice  essential, 
to  also  negative  the  existence  of  malice,  it  would  be 
demurrable,  for,  contrary  to  the  first  rules  of  pleading, 
it  would  both  deny  that  which  the  plaintiff  would  be 
bound  to  prove  under  the  general  issue,  and  it  would 
confess  and  avoid. 

(n)  See  Lord  Ellenborough's        (p)  See  Attiey  y.  Yimge,  Burr, 

observations    in    the    case    of  807;  Styles  y,  Nokes,  7   Ea^ty 

Si^  Y.  Noke8,   7  East,  49S ;  493 ;  Lewis  v.  Clement^  3  B.  & 

and  see  also  Delegal  v.  Highley,  A.  702 ;  Lewis  v.   WaUer,  4  B. 

8  C.  &  W  444,   and  FUiU  y.  &  A.  605 ;  Flint  y.  Pike,  6  D. 

Fikey  6  D.  &  R.  528.  &  R.  528,  S.  C. ;   4  B.  &  C. 

(o)  3  B.  &  C.  556,  S.  C. ;  473. 
5  D.  &  R.  447.  (9)  4  B.  &  A.  605. 
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The  rule  of  pleading  which  prohibits  pleading 
specially  a  defence  amounting  to  the  general  issue  has 
pot  been  hitherto  considered  invariable  in  its  oper- 
ation ;  and,  as  the  tendency  of  the  new  rules  of  plead- 
ing has  certainly  not  been  to  enlarge  the  operation  of 
the  general  issue,  perhaps  it  may  be  considered  safer 
to  abide  by  the  more  general  practice,  and  to  plead 
the  defence  we  are  now  treating  of  specially.  There 
is  les»^  danger  in  this  course  while  the  point  is  yet 
undeciided,  because  the  court  would  allow  an  amend- 
ment, if  the  special  plea  should  be  held  bad ;  whereas 
by  going  to  trial  upon  the  general  issue  the  defendant 
would  be  altogether  precluded  from  his  defence,  if  the  ' 
decision  of  the  judge  and  court  should  be  against 
receiving  this  evidence  under  that  plea. 

In  Stockdale  v.  Tarte  (r)  the  pleas  were,  not  guilty, 
and  that  the  alleged  libel  was  a  true  report  of  what 
passed  in  a  court  of  justice.  The  defendant,  upon 
proving  the  occasion  of  the  publication,  had  a  verdict 
upon  both  the  issues ;  and  this  verdict  was  sustained 
by  the  court 

In  Lay  v.  Lawson  the  court  appeared  to  intimate  a 
distinction  between  justifying  by  stating  the  occasion 
of  publication,  and  justifying  by  averring  the  truth  of 
all  the  facts  stated,  (s)  This  case  was  an  advertisement 
for  a  debtor,  and  will  not  apply  to  reports  of  judicial 
proceedings,  unless  it  should  >ever  come  to  be  held 
that  where  a  report  only  states  that  certain  proceedings 
had  taken  place  in  a  court  of  justice,  a  plea  averring 
that  such  proceedings  did  take  place  is  a  plea  justifying 
the  libel  as  true. 

Satisfied  with  having  placed  the  chief  authorities 
bearing  upon  this  undecided  point  before  the  learned 

(r)  4  A.  &  E.  1016.  (»)  4  A.  ^  E.  796. 
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reader,  I  shall  merely  refer  him,  in  conclusion,  to  the 
recent  case  of  Sutherland  v.  Pratt  (^),  in  which  it  was 
held  by  the  court  of  Exchequer  that  a  plea  which 
^ecially  traversed  any  one  allegation  which  would  be 
put  in  issue  by  the  general  issue  is  bad,  on  demurrer, 
as  amounting  to  the  general  issue. 

If  it  be  pleaded  specially  that  the  defamatory  matter 
is  a  true  and  faithful  account  of  a  trial  had  in  one  of 
the  superior  courts,  this  plea  must  confess  the  publica* 
tion,  for  it  professes  to  avoid  it  by  additional  matter. 

It  must  not  state  that  the  libel  is  *^  in  substance*'  a 
true  and  accurate  report  of  what  passed  at  a  trial,  (u) 

It  appears  from  the  decisions  that  this  plea  should 
allege  the  -fact  of  a  trial  (x)  having  taken  place,  setting 
out  the  circumstances,  and  showing  that  the  court  had 
jurisdiction  (^),  and  then  state  that  the  libel  was  a  full, 
true,  and  accurate  report  of  the  proceedings  upon  the 
trial,  and  that  it  conveyed  such  information  to  the 
public  as  it  was  proper  and  requisite  that  they  should 
have,  (z)  And  query  whether  to  be  good  this  plea 
should  not  expressly  deny  malice,  (a) 

Sect.  4?. —  Of  pleading  that  the  defamatory  Matter  is 

true. 

It  would  be  impertinent  to  the  object  of  this  treatise 
to  enter  into  any  review  of  the  cases  by  which  it  is 
noij-   perfectly  well  settled,  first,  that  the  truth  of 


(0  IIM.  &W.  p.  296;  2D. 
N.  R.  p.  774. 

(k)  Flint  V.  Pike,  4  B.  &  C. 
473. 

(x)  Duncan  v.  T%waites,  3  B. 
&  C.  556, 

(y)  M*Grtgor  ▼.  Thwaitet,  3 
B.  &  C.  24. 

{z)  Lewis  T.  WaUer,  4  B.  & 


A.  605,  and  Flint  v.  Pike,  4  B. 
&  C.  480. 

(a)  Delegal  v.  HighUy^  3  Bing. 
N.  C.  963 ;  Smith  v.  Thomas,  2 
Scott,  546;  4  Dowl.  P.  C.  333 ; 
2  Bing.  N.  R.  372;  Lewis 
V.  Walter,  4  B.  &  A.  605 ;  but 
see  LiUy  t.  Price,  5  A.  &  £. 
647. 


114  THE   LAW  OF   DEFAMATION. 

defamatory  matter  is  a  bar  to  an  action,  and,  secondly, 
that  such  defence  must  be  specially  pleaded,  {b) 

This  plea,  being  in  confession  and  avoidance,  must, 
according  to  the  elementary  rule  of  pleading,  confess 
the  publication  as  laid  in  the  declaration,  (c) 

Therefore  the  plea  should  adopt  the  date  and 
occasion  mentioned  in  the  declaration,  unless  these 
become  material  from  the  circumstances  of  the  defence; 
as  where  the  uttering  is  laid  in  one  county,  and -the 
defence  is  that  the  words  were  spoken  in  the  course  of 
a  judicial  proceeding  in  another.  The  plea  should  then 
traverse  the  uttering  in  the  county  laid  at  any  time,  (c?) 

The  plea  of  justification  need  not  deny  the  inuendoes 
or  the  malice,  for  the  motive  of  the  defamation  is  quite 
foreign  to  the  issue.  If  the  facts  be  true  the  plaintiff's 
right  to  damages  is  gone. 

The  justification  must,  however,  be  pleaded  with 
great  precision  ;  for  the  law,  presuming  always  in  favour 
of  innocence  and  good  character,  does  not  favour  this 
plea. 

It  may,  however,  be  pleaded  in  justification  of  a 
charge  of  felony,  even  after  the  plaintiff  has  been  tried 
and  acquitted  of  the  charge  (e),  and  the  truth  of  this 
plea  may  be  tried  notwithstanding  such  acquittal.  Thus 
a  widow  brought  an  action  against  her  son-in-law  for 
having  asserted  that  she  had  murdered  his  father, 
upon  which  charge  she  had  been  tried  and  acquitted. 
The  defendant  proved  the  murder  on  the  trial,  and 
then  brought  an  appeal  of  murder,  whereof  she  was 
tried  and  convicted  at  the  King's  Bench  bar,   and 


(b)  Underwood  v.  Paries,  Str.  14;  1  Salk.  222;  1  WiL  Saund. 
1200.  82.  n.  S. 

(c)  Cro.  Eliz.  153  and  239.  («)  Cook  v.  Field,  3  Esp.  133; 
{d)  Buckley  v.  Wood,  4  Rep.  England  v.  Bourke,  3  Esp.  80. 
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carried  down  into  Berkshire,  and  burnt  (/)  It  was 
said,  in  the  case  of  Cook  v.  Field,  that  where,  in  an 
action  for  defamation  for  imputing  a  capital  charge,  the 
defendant  justifies,  and  proves  his  plea,  on  the  issue 
being  found  against  the  plaintiff  h  e  may  be  put  upon 
his  trial,  without  the  intervention  of  a  grand  jury.  In 
a  recent  case  tried  before  Lord  Denman  this  dictum 
was  not,  however,  acted  upon. 

The  averments  of  the  plea  of  justification  must  be 
co-extensive  with  the  charge. 

Thus  where  the  declaration  charged  the  words  "  Thou 
**  hast  played  the  thief  with  me,  and  hast  stolen  my 
<<  cloth  and  half  a  yard  of  velvet,"  it  was  held  no 
justification  to  say  that  the  plaintiff  was  defendant's 
tailor,  and  that  he  delivered  to  him  a  yard  and  a  half 
of  velvet  to  make  him  hose,  and  he  made  them  too 
narrow,  by  reason  whereof  he  said,  <<Thou  hast  .stolen 
•*  part  of  the  velvet  which  I  delivered  to  JovC*  (ff), 
denying  that  he  spoke  the  words  aliter  vel  alio  modo. 
Here  the  declaration  was  bad,  for  not  confessing  the 
words  charged ;  but  had  the  concluding  denial  be^i 
omitted  it  would  have  been  equally  bad,  as  not 
amounting  to  a  justification. 

When  the  words  were  of  an  attorney,  **  You  are  a 
*'  paltry  lawyer,  and  use  to  play  on  both  hands,"  the 
justification  was,  that  plaintiff  had  exhibited  articles 
against  F.R.,  and  had  afterwards  promised  F.R.  that 
he  should  not  be  molested  on  acoount^of  those  articles, 
but  that,  notwithstanding,  he  had  endeavoured  to  pro- 
secute F.  R.  upon  those  articles.  This  plea  was  held 
bad,  on  demurrer.  (A) 

(/)  Pigoft  Case,  Cro.   Car.  (p)  Johns  r,  Gittens,  Cro,!!:^ 

383,  cited  by  Lord  Holt,  C.  J.,  239 ;  BeUingkam  r.MynerSy  Cro. 

in  Johnmm  r,Brcsiming,  6  Mod.  £.  153. 

217.  (h)  Cro.  J.  267. 
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Nor  will  rumour  or  common  fame  be  any  ground 
for  justifying  defamation,  (t) 

And  the  matter  of  the  justification  must  in  every^ 

respect  correspond  wtth  the  matter  laid  in  the  declara- 

I  tion.     A  charge  of  stealing  one  chattel  is  not  justified 

I  by  an  averment  that  plaintiff  stole  another  description 

j  of  chattel,  (k)    A  charge  of  being  a  bankrupt  on  one 

j  day  is  not  justified  by  an  averment  that  plaintiff  was  a 

bankrupt  upon   some   day  named  subsequent.  (/)    A 

charge  against  a  commissioner,  that  he  returned  the 

depositions  of  divers  persons  who  were  never  sworn,  is 

not  justified   by  an  averment  that  he  returned  the 

depositions  of  one  A.  B.  who  was  not  sworn,  (m)    A 

charge  that  plaintiff  had  been  confined  in  England  on 

a  charge  of  high  treason  was  not  justified  by  a  plea 

averring  that  plaintiff  had  been  apprehended   by  a 

warrant,  &c.  on  suspicion  of  high  treason. 

So  also  where,  in  answer  to  a  declaration  charging 
the  plaintiff  with  being  a  horse  stealer,  the  plea  set  out 
circumstances  inducing  a  suspicion  that  the  plaintiff 
had  been  guilty  of  horse  stealing  (n)y  such  plea  was 
held  bad,  on  demurrer. 

It  is  sufiicient,  however,  that  the  substance  of  the 
libellous  charge  be  justified.  Thus,  where  a  libel 
stated  that  "  a  serious  misunderstanding  had  taken  place 
^  among  the  independents  of  M.  and  their  pastor,**  the 
plea  alleged  only  that  ^<  the  minister  had  stated  from 
'^  the  pulpit  that  the  conduct  of  one  of  the  Sunday 
<'  school  teachers  had  given  great  offence  to  divers  of 
^^  the  dissenters,  to  wit,  one and  one ,  and 

(i)    Hutt.    13;    Bridg.   62;         (m)  Fi/sh  y,  Thorowgood,  Cro, 

Brownlow,  2.  £.    623 ;    and    see   PoweU    v. 

(k)  HiUden  v.  Mercer^  Cro.  Hunketty  Cro.    C.  52;  Lane  v. 

Jac  676.  Howmariy  1  Price,  76. 

(/)   Upsheer  ▼.  Betts,  Cro.  J.         (n)  Mountttey  v.  WcUtony  2  B«. 

578.  &  A.  673. 
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<«  occasioned  a  serious  misunderstanding  amongst  the 
'^  dissenters.*'  This  plea  was  held  good,  after  verdict, 
although  it  did  not  av/er  any  misunderstanding  between 
the  independents  and  their  pastor,  but  only  among  the 
independents  themselves,  (o) 

So  in  Morrison  v.  Harmer  &  ano',  where  the  alle* 
gation  in  the  publication  was,  that  the  defendant  had 
crushed  the  Hygeist  system  of  wholesale  poisoning, 
and  that  several  vendors  had  been  convicted  of  man- 
slaughter, with  the  addition  of  many  opprobrious 
epithets  upon  the  plaintiff  and  his  system.  The  plea 
gave  no  answer  to  the  opprobrious  terms,  but  justified 
the  gist  of  the  libel.  It  was  held,  after  verdict^  that 
this  was  sufficient,  (p) 

But  in  an  anonymous  case,  quoted  by  Mr.  Starkie, 
where  the  plaintiff  declared  for  these  words,  inter  alia. 
He,''  meaning  the  defendant,  <'  has  robbed  me  to  a 
serious  amount,'*  the  defendant,  after  the  general 
issue,  pleaded  that  the  plaintiff  had,  on  a  day  named, 
robbed  him  of  a  loaf  of  the  value  of  three-pence.  The 
jury  found  the  justification  as  pleaded,  but  were  directed 
to  give  some  damages  in  respect  of  the  words  <'  to  a 
"  serious  amount,"  which  were  not  justified.  The  jury 
gave  a  verdict  for  forty  shillings,  and  the  court  refused 
to  interfere,  {q) 

So  in  Moore  v.  Terrell  (r),  where  the  plea  justified  a 
charge  of  breaches  of  confidence,  by  alleging  instances, 
and  also  alleged  that  the  townsmen  of  the  plaintiff  had 
taken  offence  at  the  plaintiff's  conduct,  and  had  com- 
mitted outrages  against  him  ;  this  latter  allegation  was 
held  to  be  an  essential  part  of  the  plea,  and  should 
have  been  separately  submitted  to  the  jury. 

(o)  Edwards  v.  Bett,  1  Bing.         (9)  Starkie    on  Slander,  1- 
403.  485. 

0>)  S  Bing.  N.  S.  758.  (r)  1  N.  &  M.  559. 
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And  in  Ingram  t.  LawBon  («),  where  the  defendant 
published  that  a  ship  was  unseaworthy,  and  had  been 
bought  by  the  Jews  to  take  out  convicts,  it  was  held 
that  a  plea  to  the  whole  declaration  that  the  ship  was 
unseaworthy  was  bad,  as  the  latter  allegation  was  cal- 
culated to  deter  passengers  from  applying. 

So  to  a  declaration  for  charging  a  proctor  with 
having  been  three  times  suspended,  a  plea  justifying 
the  whole  charge,  on  the  ground  that  he  had  been 
once  suspended,  is  bad,  on  demurrer,  (t) 

But  if  the  charge  be  severable  the  defendant  may 
sever  it  in  his  plea,  and  justify  part;  but  it  would 
appear  that  he  may  not  sever  the  statements  that  go  to 
make  up  one  charge.  In  the  recent  case  of  Eaton  v. 
Johns  («)  Lord  Abinger  said,  <<  There  are  indeed 
^'  authorities  that,  where  a  libel  is  divisible,  as  where  it 
<^  contains  distinct  charges,  parts  of  it  may  be  pleaded 
^^  or  demurred  to ;  but  no  case  has  been  produced,  nor 
*^  can  any  case  be  produced,  in  which,  where  many 
*^  statements  tend  to  one  conclusion  and  imputation,  a 
^*  single  sentence  or  portion  of  a  sentence  may  be 
'^  selected  and  separately  dealt  with  either  by  plea  or 
**  demurrer." 

In  this  case  the  libel  was  contained  in  a  handbill, 
stating  that  plaintiff  lived  in  Whitecross  Street  prison, 
was  unable  to  pay  rent  or  the  costs  of  an  action,  and 
was  ^*  a  man  of  straw."  The  inuendo  was,  '^  meaning 
<'  thereby  that  the  plaintiff  was  in  bad  and  insolvent 
<<  circumstances."  Demurrer  to  so  much  of  the  decla- 
ration as  relates  to  the  printing  and  publishing  that 
part  of  the  9aid  supposed  libely  &c.,  as  is  contained  in 

(t)  6  Scott,  775;  7  D.P.C.  («)  H.  T.  1842,  11  L.  J* 
1S5;  5  Bing.  N.  S.  66,  Rep.  (N.  8.)  Ex.  15a 

(t)  Qarkson  ▼.  Lawson,  6  Biog. 
587 ;  4  M.  &  P.  356; 
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the  following  words ;  that  is  to  say,  ^'  As  George  Eaton 
*^  is  a  mere  man  of  straw.*' 

This  case  seems  not  quite  reconcileable  with  the  prior 
case  of  Clarkson  v.  Lawson.  (x)  There  the  defen- 
danty  having  amended  his  plea,  pleaded  justification  as 
to  so  much  of  the  libel  as  imputed  one  suspension.  The 
court  held  the  plea  good,  and  that  the  libel  was  sever- 
able, inasmuch  as  the  measure  of  damages  on  an 
unfounded  charge  of  one  suspension  would  be  different 
to  those  on  an  unfounded  charge  of  three  suspensions. 
In  the  case  of  McGregor  v.  Gregory  (y),  decided  in 
the  same  term  with  Eaton  v.  Johns,  Parke,  B.,  in 
delivering  judgment,  said,  "  The  first  objection  is,  that 
*^  it  was  pleaded  to  part  of  the  libel,  which,  it  is  insisted, 
<'  is  bad  pleading.  As  to  this,  we  consider  it  to  be 
**  settled  that  there  may  be  a  plea  to  a  part  of  a  libel 
*^  which  is  separable  from  the  rest,  as  the  part  pleaded 
*^  to  in  this  case  certainly  is ;  for  a  plea  of  justification 
*<  as  to  this  part,  and  not  guilty  as  to  the  remainder, 
**  would  not  be  inconsistent ;  a  part  may  be  true,  and 
the  remainder  excused  by  the  occasion  of  the  pub- 
cation.  The  power  to  plead  to  part  was  defined  by 
the  court  in  the  cases  of  Stiles  v.  Nokes  (z)  and 
Clarkson  v.  Lawson  (a),  in  which  it  was  decided 
*^  that  it  was  competent  for  the  defendant  to  take  such 
**  course  where  the  libellous  matter  was  divisible. 
^  Whether  in  the  latter  case  it  was  so  is  not  now  the 
^  question.  The  principle  of  that  decision  was  sano- 
''  tioned  by  the  court  of  Queen's  Bench  in  the  case  of 
<'  Mountney  v.  Watton  (6),  and  this  mode  of  pleading 
'*  is  now  become  common." 


(x)  6  Bing.  587.  (6)  2  B.  &  A.  673.    See  alao 

(y)  2  Dow.  P.  R.  775.  Churckm  (Lord)  v.  ffunty  2  B. 

(z)  7  East,  493.  &  A.  685;  1  Chit.  480.  60S. 
(a)  6  Bing.  587. 
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But  the  plea  must  render  it  certain  what  parts  of 
the  libel  are  intended  to  be  justified,  as  by  saying,  "  as 
*^  to  all  the  matter  contained  between  such  a  word  and 
*^  such  a  word,  and  as  to  all  the  matter  from  the  words 

**  to  the  words ,"  or  "  as  to  so  much  as  pur- 

**  ports  to  impute  to  the  plaintiff  the  crime  of  perjury." 
There  ought  to  be  such  precision  that  it  may  be  dis- 
tinctly known  to  the  court  and  jury  what  is  to  be  the 
proper  province  of  each,  (c) 

As  to  the  statement  of  the  matter  of  justification^ 
the  same  degree  of  certainty  and  particularity  are 
required  in  this  plea  as  are  requisite  in  an  indictment 
or  information. 

In  Wyld  V.  Cookman  (d)  the  words  were,  "  Thou 
**  wast  forsworn  in  such  a  court  on  such  a  day."  Plea, 
that  plaintiff  the  same  day  was  sworn  with  others,  and 
that    they  presented   that  a  certain    ditch   was   not 

^  , scoured,  which  was  false.     This  plea  was  held  bad,  for 

want  of  averments  that  the  jury  knew  the  presentment 
to  be  false,  and  that  the  ditch  was  within  the  leet. 

J' Anson  v.  Stuart  (e)  was  an   action  for   calling 
plaintiff  a  swindler.     The  plea  was,  that  plaintiff  had 
been  illegally,  fraudulently,  and  dishonestly  concerned 
I  and  connected  with  and  was  one  of  a  gang  of  swindlers 

and  common  informers,  and  had  also  peen  guilty  of 
deceiving  and  defrauding  divers  people  with  whom  he 
had  had  dealings  and  transactions;  wherefore  he 
printed,  &c.  There  was  a  special  demurrer  to  this 
plea,  for  that  the  defendant  had  not  shown  in  what 
manner  the  plaintiff  was  concerned  with  and  was  one  of 
a  gang  of  swindlers,  nor  had  disclosed  any  particular 
person  or  persons  with  whom  the  plaintiff  was  so  con- 
cerned, nor  had  shown  any  particular  person  whom  the 

(c)  Carr  v.  Jones,  3   Smith,         (d)  Cro.  £.  492. 
491.  (c)  1  T.  R.  748. 
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plaintiff  had  deceived  or  defrauded,  or  in  what  par<- 
ticular  dealings  he  had  so  deceived  any  such  persons. 

The  court  held  the  plea  bad  on  account  of  its  gene* 
rality,  and  that  the  facts  charged  ought  to  be  set  out 
with  the  same  precision  and  particularity  as  in  an  in- 
dictment, in  order  that  the  plaintiff  might  know  what 
charges  he  came  to  answer. 

So  in  Holmes  v.  Catesby  (/),  where  a  libel  charged 
an  attorney  with  gross  negligence,  falsehood,  prevari- 
cation, and  excessive  bills  of  costs  in  the  business 
which  he  had  conducted  for  the  defendant,  the  plea 
repeated  the  same  general  charges,  without  specifying 
any  particular  acts.  Upon  demurrer  the  court  said, 
"  We  agree  with  BuUer,  J.,  in  J'Anson  v.  Stuart;  if 
<*  there  be  any  thing  specific  in  the  subject,  though  it 
<<  consists  of  a  number  of  acts,  they  must  all  be  spe- 
<<  cified.  The  defendant,  who  must  be  taken  to  know 
'<  them,  must  disclose  them.'' 

And  where  a  plea  justified  in  slander  the  saying  of  a 
justice  of  the  peace,  "  that  he  had  pocketed  fines  of 
*^  prisoners  whom  he  had  convicted,"  it  was  held 
that  the  plea  must  set  out  the  names  of  the  parties 
convicted,  and  of  whom  the  plaintiff  had  received 
fines,  (g) 

This  strictness  in  the  statements  in  pleas  of  justifi- 
cation is,  however,  sometimes  relaxed  by  the  operation 
of  the  rule  in  pleading,  that  where  a  subject  compre- 
hends a  multiplicity  of  matters  a  general  form  of 
pleading  is  allowed.  Thus,  in  Comwallis  y.  Savery  (^), 
cited  in  the  note  to  Lord  Arlington  v.  Merricke  (t). 


(/)  1  Taunt.  543.  S,P.    Ed-        (g)    Edmunds    v.    Walter,   3 
wards  y.  BeOy  8  Moove^  467;     Stark.  7;  2  Chit.  291. 
1  Bing.  403.  (*)  2  Burr.  772. 

(t)  2  Wm.  Saund.  410.  n.  4. 
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which  was  an  action  of  debt  on  bond,  where  the  con- 
dition was  that  the  defendant*  an  agent  of  a  regiment, 
should  pay  all  money  that  he  should  receive  from  the 
paymaster  general,  and  indemnify  the  plaintiff,  the 
defendant  pleaded  general  performance,  and  that 
plaintiff  was  not  damnified.  Replication  that  the  de- 
fendant received  from  the  paymaster  general  several 
sums  of  money  amounting  in  the  whole  to  1,400/.,  but 
that  defendant  had  not  paid  them,  was  held  to  be 
stated  with  sufficient  particularity. 

And  so  in  Barton  v.  Webb  (^),  **  Replication  that 
<<  B.  had  received  divers  sums  amounting  to  a  large 
**  sum,  viz.,  100/.,  from  divers  persons  for  divers  vo- 
"  luntary  contributions,"  was  held  sufficiently  certain, 
on  special  demurrer. 

But  where  declaration  in  slander  stated  that  defen- 
dant charged  plaintiff,  a  pawnbroker,  with  '<  duffing," 
that  is,  doing  up  his  damaged  goods,  and  pledging 
them  with  other  pawnbrokers,  a  plea  that  ^'  plaintiff 
*^  did  replenish  and  do  up  divers  goods,  then  being  in 
''  his  hands  in  a  damaged  and  worn-out  condition,  and 
"  did  pledge  them  with  divers  other  good  and  worthy 
"  subjects  of  this  realm  then  being  pawnbrokers,"  was 
held  bad,  on  special  demurrer.  Per  Parke,  B.,  "  To 
"  make  it  a  good  plea  it  was  necessary  for  the  defen  - 
<'  dant  to  state  the  names  of  the  pawnbrokers  with 
<'  whom  the  goods  were  pledged,  if  not  the  nature  of 
"  the  goods."  (/) 

When  a  plea  of  justification  is  pleaded  too  generally 
the  plaintiff  should  demur;  and  by  doing  so  he  does 
not  admit  the  general  truth  of  the  libel,  but  only  that 

(k)  8  T.  I?.  459,  overruling  (J.)  Hickinbotham  v.  Leaehy  T. 
Jones  V.  WiUiam»,  Doujf.  214,  T.1842,11  Law.  J.  Rep.  (N.S.) 
contra.  Ex.  342;  10  M.  &  W.  361. 
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part  of  it  to  which  the  defendaDt  has  well  pleaded,  (m) 
If,  however,  he  take  issue  upon  such  a  general  plea, 
he  cannot  object  to  its  insufficiency  at  the  trial,  as  the 
defect  is  only  matter  of  form,  and  if  the  justification 
be  proved  the  defendant  will  have  a  verdict  on  that 
issue. 

A  general  plea  of  justification,  that  the  libel  was  true 
in  substance  and  efiect,  will  be  taken  to  mean  that  the 
libel  is  true  in  every  material  particular.  Therefore,  if 
the  defendant  fail  in  one  instance  the  verdict  will  be 
against  him.  Thus,  in  Weaver  v.  Lloyd  (w),  the  defen- 
dant had  imputed  to  the  plaintiff  barbarous  cruelty  to 
his  horse.  Plea,  a  justification  setting  out  the  facts ;  and, 
secondly,  a  general  justification  that  the  libel  was  true 
in  substance  and  effect  The  jury  found  that  the  first 
plea  was  true,  with  the  exception  of  the  allegation  that 
one  of  the  eyes  of  the  horse  was  knocked  out,  and 
that  the  second  was  true  in  st/hstance  and  effect.  They 
gave  also  a  shilling  damages,  subject  to  the  opinion  of 
the  court.  The  court  held  that  the  general  justifi- 
cation was  not  proved  any  more  than  the  specific  one. 

Taking  it  that  the  substance  of  the  libel  was  in 

treating  the  animal  with  barbarity,  still  the  alle- 
'*  gation  of  having  knocked  the  eye  out  was  an  excess 
"  of  barbarity  which  was  not  proved.'* 

A  plea  of  justification  when  proved  carries  with  it  a 
justification  of  a  fair  comment  upon  those  facts  which 
it  specifies ;  but  where  the  comment  raises  an  impu- 
tation of  motives  which  may  or  may  not  be  a  just 
inference  from  the  preceding  statement,  it  is  a  question 
for  the  jury  whether  it  is  or  is  not  a  distinct  libel,  (o) 

(m)  Jones  v.  Steven$,  1 1  Price,  («)  4  D.  &  R.  230 ;  2  B.  & 

235;  Wheeler  v.  Haynes,  9  Adol.  C.  678  ;   1  C.  &  P.  295. 

&  E.  286.  n. ;  Ingrain  v.  Lawson^  (o)  Cooper  v.  Lawmn^  8  Adol. 

2  M.  &  R.  253.  &  E.  746 ;  1  P.  &  D.  15. 

o  2 
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Where  there  is  a  plea  of  not  guilty,  and  also  pleas  of 
justification,  if  the  jury  find  for  the  defendant  on  the 
plea  of  not  guilty,  they  should  be  discharged  from 
finding  on  the  special  pleas,  (p) 

Sect.  5. —  0/  pleading  the  Statute  of  Limitations, 

All  defences  which  go  to  show  that  a  right  of  action^ 
having  once  existed,  is  now  determined,  must  be  pleaded 
specially,  (q) 

Thus,  the  statute  of  limitations,  release,  accord,  and 
satisfaction  must  be  specially  pleaded. 

The  statute  of  limitations  in  defamation  is  the 
21  J.  1.  c.  16.  s.  3.,  by  which  it  is  enacted  that  all  actions 
on  the  case  (other  than  for  slander)  shall  be  com- 
menced~and  sued  within  six  years  next  after  the  cause 
of  such  action  or  suit,  and  not  after ;  and  the  action  on 
the  case  for  words  within  two  ye^rs  after  the  words 
spoken,  and  not  afler. 

The  limitation  of  two  years  has  been  held  to  apply 
only  to  words  slanderous  in  themselves,  and  not  to 
scandalum  magnatum,  or  libel,  or  words  become 
actionable  by  the  consequence  of  special  damage,  (r) 

In  pleading  this  defence,  it  is  in  all  cases  safer  to 
aver  that  the  "  cause  of  action"  did  not  accrue  within 
the  limited  time. 

Sect.  6. —  Of  pleading  Apology  ^  Absence  of  Malice,  and 
Payment  of  Money  into  Court. 

The  statute  6  &  7  Vict.  c.  96.  s.  2.  has  introduced  i^ 
new  defence,  in  the  nature  of  a  satisfaction,  to  actions 


(p)  RdbeHson  v.   M^BougaU,  (r)   6   Bac.  Ab.   241;    Cro. 

4  Bing.  670.  675;  1   M.  &  P.  Car.    193.  535;    Salk.   206;   \ 

692 ;  3  C.  &  P.  259.  Sid.  95 ;  2  Will.  Saund.  63.  a* 

(9)  Reg.  Gen.  H.  T.  4  W.  4, 
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for  libels  contained  in  public  newspapers   or  othet 
periodical  publications. 

This  section  enacts,  **  That  in  an  action  for  a  libel 
*'  contained  in  any  public  newspaper  or  other  periodical 
publication  it  shall  be  competent  to  the  defendant 
to  plead  that  such  libel  was  inserted  in  such  news- 
paper or  other  periodical  publication  without  actual 
*'  malice,  and  without  gross  negligence,  and  that  before 
^*  the  commencement  of  the  action,  or  at  the  earliest 
opportunity  afterwards,  he  inserted  in  such  news- 
paper or  other  periodical  publication  a  full  apology 
**  for  the  said  libel ;  or,  if  the  newspaper  or  periodical 
*<  publication  in  which  the  said  libel  appeared  should 
^*  be  ordinarily  published  at  intervals  exceeding  one 
*^  week,  had  offered  to  publish  the  said  apology  in  any 
**  newspaper  or  periodical  publication  to  be  selected  by 
^  the  plaintiff  in  such  action ;  and  that  every  such 
^  defendant  shall  upon  filing  such  plea  be  at  liberty 
*^  to  pay  into  court  a  sum  of  money  by  way  of  amends 
«<  for  the  injury  sustained  by  the  publication  of  such 
^*  libel,  and  such  payment  into  court  shall  be  of  the 
*^  same  effect  and  be  available  in  the  same  manner  and 
<<  to  the  same  extent,  and  be  subject  to  the  same  rules 
<<  and  regulations  as  to  payment  of  costs  and  the  form 
'<  of  pleading,  except  so  far  as  regards  the  pleading  of 
**  the  additional  facts  herein-before  required  to  be 
''  pleaded  by  such  defendant,  as  if  actions  for  libel  had 
<<  not  been  excepted  from  the  personal  actions  in 
**  which  it  is  lawful  to  pay  money  into  court  under  an 
"  act  passed  in  the  session  of  parliament  held  in  the 
"  fourth  year  of  his  late  Majesty,  intituled  '  An  aet 
**  for  the  further  amendment  of  the  law,  and  the 
*'  better  advancement  of  justice;'  and  that  to  such 
*^  plea  to  such  action  it  shall   be  competent  to  the 

G  3 


126  THE   LAW   or   DEFAMATION^ 

'^  plaintiff  to  reply  generaJlj,  denying  the  whole  of 
**  such  plea." 

The  enactment  to  which  this  section  refers  is  the 
3&4jW.4.c.42.s.21. 

This  section  enacts,  "  That  it  shall  be  lawful  for  the 
"  defendant  in  all  personal  actions,  (except  actions  for 
''  assault  kad  battery,  false  hnprisonment,  libel,  slander, 
'<  malicious  arrest  or  prosecution,  criminal  conver- 
"  sation  or  debauching  of  the  plaintiff's  daughter  or 
*'  servant,)  by  leave  of  any  of  the  said  superior  courts 
**  where  such  custion  is  pending,  or  a  judge  of  any  of 
'<  the  said  superior  courts^  to  pay  into  court  a  sum  of 
^<  money  by  way  of  compensation  or  amends,  in  such 
'^  manner  and  under  such  regulations  as  to  the  pay^^ 
*^  ment  of  costs  and  the  form  of  pleading  as  the  said 
^^  j^<^g^>  or  such  eight  or  more  of  them  as  aforesaid, 
^*  shall,  by  any  rules  or  orders  by  them  to  be  from 
^*  time  to  time  made,  order  and  direct'* 

The  rules  of  court  founded  upon  this  enactment  are 
as  follows : 

17.  When  money  is  paid  into  court  such  payment 
shall  be  pleaded  in  all  cases,  and  as  near  as  may  be  in 
the  following  form,  mutatis  mutandis : 

"  CD.    ^  ^^^  ^*y  o^ 

"  against  >  The  defendant,  by  -  his  attorney 

"  A.B.    J  [or  in  person,  &c.],  says,  that  the  plaintiff 

<^  ought  not  further  to  maintain  his  action,  because  the 

*'  defendant  now  brings  into  court  the  sum  of  J^ 

<<  ready  to  be  paid  to  the  plaintiff;  and  the  defendant 

<^  further  says,  that  the  plaintiff  has   not  sustained 

<'  damages    [or,  in    actions  of  debt,  that  he  never 

<<  was  indebted  to  the  plaintiff]  to  a  greater  amount 

^<  than  the  said  sum,  &c.,  in  respect  of  the  cause  of 

^<  action  in  the  declaration  mentioned,  and  this  he  is 
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ready  to  verify  ;  wherefore  he  prays  judgment  if  the 
plaintiff  ought  further  to  maintain  his  action/' 

18.  No  rule  or  judge's  order  to  pay  money  into 
court  shall  be  necessary,  except  under  the  3  &  W.  4-. 
c  42.  s.  21. ;  but  the  money  shall  be  paid  to  the  proper 
officer  of  each  court,  who  shall  give  a  receipt  for  the 
amount  in  the  margin  of  the  plea,  and  the  said  sum 
shall  be  paid  out  to  the  plaintiff,  on  demand. 

19.  The  plaintiff,  after  the  delivery  of  a  plea  of 
payment  of  money  into  court,  shall  be  at  liberty  to 
Teply  to  the  same,  by  accepting  the  sum  so  paid  into 
court  in  full  satisfaction  and  discharge  of  the  cause  of 
action  in  respect  of  which  it  has  been  paid  in,  and  he 
shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit, 
and  in  case  of  nonpayment  thereof  within  forty-eight 
hours  to  sign  judgment  for  his  costs  of  suit  so  taxed  ; 
or  the  plaintiff  may  reply,  <Uhat  he  has  sustained 
<*  damages  [or  that  the  defendant  is  indebted  to  him, 
**'  as  the  case  may  be,]  to  a  greater  amount  than  the 
*<  said  sum;"  and  in  the  event  of  an  issue  thereon 
being  found  for  the  defendant,  the  defendant  shall  be 
entitled  to  judgment  and  his  costs  of  suit. 

Sect.  7. — Of  pleading  to  the  Indvcement. 

Matter  of  inducement,  when  intended  to  be  denied, 
must  be  traversed. 

This  plea  can  only  be  pleaded  to  such  introductory 
averments  as  are  material  to  the  action. 

As  to  the  manner  of  pleading  to  the  inducement : — 
In  M*Gregor  v.  Gregory  the  libel  ^vas,  publishing 
certain  matters  of  the  plaintiff  under  the  heading  of 
^<  Black  sheep  and  black  legs."  The  declaration  stated 
that  at  the  time  of  committing  the  grievance  the  defen- 
dant used  the  words  "  black  sheep  "  for  the  purpose  of 
expressing  a  person  notorious  by  means  of  bad  charac- 
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ter,  jand  the  words  << black  legs'*  for  the  purpose  of 
expressing  a  person  guilty  of  cheating  and  defrauding 
iOthers ;  and  that  he  falsely,  &c.»  published  of  and  con- 
cerning the  plaintiff  a  certain  false,  &e^  libel,  con- 
taining, &c^  that  is  to  say,  '^  black  sheep  [meaning 
thereby  that  the  plaintiff  was  a  black  sheep  in  the 
/sen^e  and  meaning  in  which  that  word  was  so  used  by 
the  defendant  as  aforesaid],"  and  << black  legs  [mean* 
ing  thereby  that  the  plaintiff  was  a  black-leg  in  the 
sense  an4  meaning  in  which  the  word  was  so  used  by 
the  defendant  as  aforesaid]."  The  declaration  then  set 
forth  a  statement  of  facts  affecting  the  plaintiff,  no 
portion  of  which  was  in  itself  libellous. 

The  defendant  pleaded,  secondly,  **  As  to  the  pub-* 
**  lishing  the  following  part  of  the  said  supposed  libel, 
**  that  is  to  say,  *  black  sheep/  that  before  or  at  the 
'<  time  of  committing  the  said  grievance  he,  the  defen- 
*^  dant,  did  not  use  the  said  words  *  black  sheep '  for 
<'  the  purpose  of  expressing  or  meaning,  nor  were  the 
<<  same  words  when  used  by  him  by  the  said  persons 
'<  in  the  declaration  mentioned,  or  any  of  them,  under* 
'*  stood  as  expressing  or  meaning,  a  person  notorious 
'^  by  means  of  bad  character,  in  manner  and  form,"  &c., 
concluding  to  the  country. 

The  same  form  of  plea  to  the  words  *'  black  legs." 
On  demurrer  to  these  pleas,  one  of  the  objections 
was,  that  the  plea  should  have  been  pleaded  to  the 
inducement,  and  not  to  that  part  of  the  libel  to 
which  the  inducement  relates.  Parke,  B.,  in  delivering 
the  judgment  of  the  court,  said,  <'The  second  ob* 
<^  jection  is,  that  the  plea  is  pleaded,  not  to  the 
'<  inducement,  but  to  the  publication  of  a  part  of  the 
<<  libel  to  which  the  inducement  relates,  and  it  seems 
*^  to  us  that  the  plea  is  not  improper  in  this  respect. 
}*  The  cause  of  action  is,  the  publication  of  the  libel, 
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*<  and  the  inducement,  if  properly  pleaded,  as  we  must 
*^  assume  it  for  this  purpose  and  this  branch  of  the 
'*  argument  to  be,  was  necessary  to  maintain  the 
<^  action.  The  cause  of  action  as  to  part  of  the  libel 
"  was,  the  publication  of  that  part,  and  the  corre- 
*^  spending  part  of  the  inducement  was  necessary  to 
**  the  maintenance  of  the  action.  The  defendant  in 
*^  his  plea  then  says,  as  to  so  much  of  the  cause  of 
'<  action  as  consists  in  publishing  that  part  of  the  libel 
'*  respecting  the  plaintiff  that  he  was  a  black  sheep, 
*^  the  inducement  is  not  true,  and  therefore  the  cause 
**  of  action,  pro  tanto,  fails.  This  appears  to  us  to 
<^  be  so."  (s) 

Sect.  8. — Of  pleading  JRepetition  of  Slander. 

The  plea  of  repetition  of  slander  must  be  specially 
pleaded,  (t) 

This  plea  must  expressly  aver,  that  the  defendant 
named  the  author  of  the  slander  at  the  time  he  repeated 
it  (u),  must  state  that  he  himself  heard  the  author  of 
the  slander  utter  it  (x),  and  that  he  repeated  it  without 
malice. 

It  is  still,  however,  questionable,  whether  such  a 
plea  would  be  good,  since  the  case  of  M*Pherson  v. 
Daniels,  (y)  If  this  case  is  to  be  understood  to  decide 
that  a  justifiable  occasion  is  necessary  to  be  pleaded  ir. 
order  to  render  this  defence  complete,  this  justifiable 
occasion  would  be  a  complete  defence  in  itself,  and 
would  not  only  render  the  former  part  of  the  plea 
unnecessary,  but  would  very  possibly  render  the  whole 
bad,  as  amounting  to  the  general  issue. 

(«)  2  Dowl.  P.  R.  775.  (x)  3  B.  &  C.  24. 

(0  1  Holt,  it  533.  (y)  10  B.  &  C  27a 

(tt)7  T.  R.  17;  5  East,  463. 
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CHAPTER  V. 

OF    THE   CIVIL    REMEDY   BY   ACTION,— CONTINUED. 

OF    THE   REPLICATION. 

The  general  replication  of  de  injuria  is,  in  general, 
proper  to  pleas  of  justification  in  actions  of  slander  and 
libel. 

It  may,  indeed,  sometimes  be  necessary  to  reply  by 
a  new  assignment,  as  where  the  plaintiff  stated  the 
publication  generally  to  have  been  made  to  divers  per- 
sons, without  naming  them,  and  the  defendant  justified, 
that  these  persons  were  members  of  a  committee  of 
the  house  of  commons  acting  in  their  parliamentary 
capacity.  The  plaintiff  here,  intending  to  insist  upon  a 
publication  to  others,  must  state  such  publication  by 
way  of  new  assignment,  (a) 

There  are  cases  also  in  which  special  replications 
may  become  necessary  to  pleas  of  justification.  As 
where  it  has  been  imputed  to  the  plaintiff  that  he  is 
obnoxious  to  punishment  for  a  crime,  and  the  imputa- 
tion has  been  justified,  but  the  plaintiff  had,  prior  to 
the  libel,  received  a  pardon,  (i)  Here  the  replication 
must  set  out  the  pardon,  and  contain  the  proper  aver* 
ments,  to  bring  the  plaintiff  within  its  operation,  (c) 

The  replication  of  de  injuria  is  confined  in  its 
operations  by  well  known  rules,  of  course  applicable  in 
defamation  as  in  other  actions. 

Thus,  where  matter  of  record  is  parcel  of  the  cause, 
the  replication  de  injuria  is  not  proper.  It  seems  that 
in  an  action  for  words,  if  the  defendant  justifies  by 

(a)  ixiAe  V.  ^tn^,  1  Saund.  133.        (c)  Hob.  67.  82. 
(6)    Cuddington    y.    Wilkins, 
Hob.  81. 
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alleging  perjury  committed  in  a  court  of  record,  the 
plaintiff  may  not  reply  de  injuria  generally,  (cf)  In 
this  case  the  proper  course  would  appear  to  be  to 
admit  the  matter  of  record,  and  conclude  with  the 
traverse  de  injuria  absque  residuo  causae. 

It  does  not  come  within  the  scope  of  this  work  to 
enter  in  detail  into  the  rules  laid  down  in  Crogate's 
case  (e)  respecting  this  replication,  since  they  are  only 
applicable  to  defamation  in  common  with  other  causes 
of  action.  It  may  be  proper,  however,  to  remark,  that, 
although  the  authorities  are  numerous  and  conflicting, 
the  later  cases  decide  that  an  erroneous  replication  of 
de  injuria  is  matter  of  form,  and  not  of  substance  (/), 
and  consequently  must  be  taken  advantage  of  by  special 
demurrer. 

The  new  statute,  6  &  7  Vict  c.  96.  s.  2.,  after  giving 
a  new  defence  to  actions  for  libels  in  periodical  pub- 
lications, and  a  new  plea  embodying  this  defence, 
enacts,  that  the  plaintiff  may  reply  generally,  denying 
the  truth  of  such  plea.  Such  a  general  denial  would 
appear  to  put  in  issue  the  payment  of  money  into 
court,  which  is  verified  on  the  record  by  the  officer's 
receipt  in  the  margin  of  the  plea.  The  construction 
to  be  put  upon  this  part  of  the  act  is  by  no  means  free 
from  difficulties,  and  in  the  absence  of  any  decision 
upon  it  it  is  with  great  diffidence  that  I  venture  to 
offer  the  form  of  replication  which  appears  in  the 
appendix. 

It  seems  clear,  however,  according  to  the  ordinary 

(d)  Com.  Dig.  Pleader,  F.20 ;  of  record  must  be  material,  and 

2Lesi.81.  102.  *<  For  matter  of  not  mere    inducement.      Lord 

**  record  ought  not  to  be  put  in  Raym.  700;   2  Salk.  628  ;    12 

*'  iflsue  to  the  common  people.**  Med.  580. 

Ist  Resolution  in  Crogate's  Case,  (e)  8  Rep.  67. 

8  Rep.  67.     But  to  render  the  (/)  Parser  v. /Jtfoy,  6  D.  P.  C. 

replication  improper  the  matter  375 ;  3  M.  &  W.  230. 
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roles  of  pleading,  that  a  general  replication  of  de 
injuria  would,  without  the  aid  of  the  statute,  be  bad ; 
since  the  plea  given  by  the  statute  is  not  in  excuse,  but 
rather  in  the  nature  of  accord  and  satisfaction.  *<  For 
"  the  general  plea  de  injuria  sua  propria,  &c.  is  pro- 
<<  perly  when  the  defendant's  plea  doth  consist  merely 
♦'  upon  matter  of  excuse/*  (g) 

It  will  be  necessary  also  for  the  pleader  to  consider, 
before  replying  to  a  special  plea  of  privileged  commu- 
nication, or  of  a  true  and  accurate  report  of  a  trial  in 
one  of  the  superior  courts,  whether  such  a  plea  is 
really  a  plea  in  confession  and  avoidance,  or  whether  it 
is  not  in  effect  a  plea  of  the  general  issue.  If  it 
amount  to  the  general  issue,  it  is  then  a  plea  in  denial, 
and  not  <<  merely  upon  matter  of  excuse,"  and  the 
replication  de  injuria  would  be  improper,  while  the 
defect  in  the  plea,  being  only  matter  of  form,  would  be 
cured  by  pleading  over.  (A) 

(g)  Second  Resolution  in  Cro-  (h)  See  Wliittdker  v.  Masons 

gate*s  Case,    8  Rep.  67.      See  2  B.  N.  C.  359 ;  2  Scott,  567^ 

also   CkmerU  v.  Pickford,  7  IW.  S.  C. ;   SoUyv,  Neish,  4  D.  P.  C. 

&   W.    314  ;     Jonet    v.  Senior,  248  ;  2  C.  M.  &  R.  355,  S.  C.  ; 

6  D.    P.   C.    708  ;    Mitchell  v.  Elwell  v.  Grand  Junction   Rail. 

Craggy  2  D.  P.  R.  252  ;   10  M.  way  Company,  5  M.  &  W.  669  ; 

&  W.  367 ;    Salter  v.  PureheU,  Schild  v.  Kilpin,  8  M.  &  W.  673 ; 

1  Q.  B.  209.  Fisher  v.   Wood,  1  D.  P.  R,  54. 
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CHAPTER  VI. 

OF   THE   CIVIL    REMEDY   BY   ACTION,— CONTINUED. 
OP    THE   EVIDENCE   FOR   THE   PLAINTIFF. 


1.  Of  the  introductory  Aver- 

ments   133 

2.  Of  the  Evidence  of  Pub- 
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3.  Of  the  Evidence  as  to  the 

Colloquium    145 

4.  Of  the  Proof  of  the  In- 
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7.  Of  the  Evidence  of  special 

Damage   151 

8.  Of  the  Evidence  in  reply  154 


Sect.  1. — Of  the  introductory  Averments. 

FoLLowiNO  the  order  of  the  averments  in  the  declara- 
tion, the  first  article  of  proof  in  the  plaintiff's  case  will 
be,  the  material  introductory  averments  which  have 
been  put  in  issue  by  the  defendant's  pleas ;  such  as  the 
special  character  of  the  plaintiff,  or  the  extrinsic  facts 
which  render  the  matter  charged  defamatory. 

As  to  the  proof  of  special  character,  such  proof 
must  follow  the  statement  in  the  declaration.  If  this 
statement  be  particular,  the  circumstances  must  be 
proved  as  laid. 

Thus,  where  a  plaintiff  averred  that  he  was  a 
physician,  and  had  regularly  taken  his  degree  as  doctor 
of  physic,  the  production  of  a  diploma  under  the 
seal  of  the  university  of  St  Andrew's,  although  verified, 
was  held  insufficient  proof  of  plaintiff  having  taken  his 
degree ;  and  it  was  observed  by  the  court,  "  Even  if  it 
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"  be  not  necessary  in  general  for  tbe  party  to  show 
that  he  has  taken  his  degree,  in  this  case  it  is  neces- 
sary on  account  of  the  plaintiffs  allegation ;"  and 
Lord  Kenyon  observed,  that  the  books  containing  the 
act  of  the  corporation  by  which  the  degree  is  conferred 
should  have  been  produced,  (a) 

When  the  special  character  of  the  plaintiff  had  been 
only  generally  alleged,  it  was  held  sufficient  to  prove 
generally  that  plaintiff  was  in  the  actual  possession  of 
the  office  or  profession  in  which  he  was  defamed  ;  for 
the  defamer  is  a  mere  wrongful  disturber,  and  it  is  to 
be  presumed  that  the  plaintiff  was  acting  legally  till 
the  contrary  is  shown. 

Thus  it  appears  the  better  opinion,  that  a  physician 
need  not  produce  a  diploma  in  proof  of  his  special 
character  as  a  physician ;  an  attorney  need  not  prove 
that  he  is  certificated  (6)  ;  peace  officers,  justices  of  the 
peace,  constables^  &c.  need  not  prove  their  appoint- 
ments ;  and  this  rule  obtains  generally,  except  where 
exceptions  have  been  made  by  statute,  as  with  respect 
to  apothecaries  seeking  to  recover  for  medicines  (under 
the  55  Geo.  3.  c  194<.  s.  21),  and  excise  and  custom 
house  officers,  under  the  11  Geo.  1.  c.  10.  s.  12. 

It  is  submitted  that  these  cases  are  still  law,  and 
that  what  would  have  been  sufficient  to  support  the 
plaintiff's  case  under  the  former  law  will  be  prima 
facie  sufficient  now,  where  tbe  special  character  has 
been  traversed.  It  will,  doubtless,  however,  be  more 
prudent  in  such  cases  to  be  prepared  with  the  best 
evidence  of  the  fact. 

It  was  held  under  the  old  law,  that  where  the 
defamatory  matter  admitted  the  special  character,  as 

(a)  Moisesv.  Thornton^  8  T.  R.  1 96.  See  Com.  Dig.  tit.  "  Phy 
303.  sician ;"    Berryman  v.  WiiCf   4 

(6)  Smith  T.  Taylor,  1  N.  R.     T.  R.  366. 
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in  slander  of  an  attorney,  *<  He  is  a  pettifogging,  blood- 
<<  sucking  attorney,"  or  as  in  a  libel,  that  plaintiff 
**  has  fraudulently  obtained  money  in  the  matter  of  a 
<*  loan  for  the  republic,  a  state  of  Chili,"  this  was 
sufficient.  The  proof  of  publication  was  at  the  same 
time  proof  of  an  admission  on  the  part  of  defendant 
that  the  plaintiff  in  the  former  case  was  an  attorney, 
and  in  the  latter  case  that  there  was  such  a  state  as  the 
republic,  or  state  of  Chili,  (c) 

But,  generally,  as  to  the  prefatory  averments,  since 
they  are  now  admitted  if  not  traversed,  the  proof  as  to 
them  must  fall  under  the  ordinary  rules  which  govern 
the  proof  of  a  fact  specially  put  in  issue. 

Sect.  2. —  Of  the  Evidence  of  Publication. 

The  mode  of  publication  may  be  by  selling  the  libel, 
by  distributing  it  gratis,  by  reading  it,  if  the  party 
knew  the  tendency  of  it  before,  or  by  sending  it 
and  having  it  delivered  to  another  person,  (d) 

To  support  an  action,  information,  or  indictment,  it 
is  essential  that  the  defamation  should  have  been 
uttered  to  some  third  party,  but  any  third  party  is 
sufficient,  although  the  declaration  mention  some 
specific  person  (e) ;  and  if  the  plaintiff  prove  enough 
of  the  defamatory  matter  laid  to  found  an  action, 
that  will  suffice  to  give  him  a  verdict  upon  the  count, 
without  proving  the  whole.  (/) 

A  publication  to  the  plaintiff  alone,  therefore,  is  not 
sufficient  (^),  or  in  a  foreign  language  not  understood 
by  the  bystanders ;  although  such  proof  of  utterance 

(c)  4  T.  R.  366 ;  ArmUrong  (/)  2  East,  434 ;    8  T.   R. 

T.  Jordan,  2  Starkie   on  L.  &  150. 

S.  1 1  ;  3  Bing.  432.  {g)  2  £sp.  624.  226;  2  Starkie, 

(<f)  Bac.  Abr.  Libel,  b.  2.  245. 

(e)  B.  N.  P.  5. 
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would  be  sufficient  to  prove  the  defendant  guilty  of  a 
provocation  to  break  the  peace. 

But  where  a  libel  was  sent,  addressed  to  the  plaintiff, 
the  defendant  knowing  that  plaintiff's  letters  were 
opened  by  his  clerk,  this  was  left  to  the  jury  by  Lord 
Ellenborough  as  proof  of  publication.  (A)  Proof  that 
a  letter  was  written  by  defendant's  daughter,  who  was 
authorised  to  make  out  bills,  and  conduct  his  general 
correspondence,  is  not  sufficient,  nor  could  she  be 
called  to  prove  by  whose  direction  the  letter  was 
written.  (•) 

It  appears  that  proof  of  the  defendant's  handwriting 
is  prima  facie  evidence  of  publication  by  him,  if  the 
libel  has  been  published.  (A)  Proof  of  printing  is  proof 
of  publication.  (/)  The  production  of  a  letter  in  defen- 
dant's handwriting,  containing  a  libel,  with  the  seal 
broken,  and  proof  that  it  has  passed  regularly  through 
the  post  office,  is  sufficient  prima  facie  evidence  that  it 
was  received  by  the  party  to  whom  it  was  addressed, 
and  of  publication  to  him.  (m)  So  a  post  mark  upon  a 
letter  b  primIL  facie  evidence  of  publication,  (n)  The 
delivery  of  a  libellous  pamphlet  by  the  governor  of  a 
colony  to  his  attorney  general,  not  for  an  official 
purpose,  is  evidently  a  publication,  (o)  So  is  the 
delivery  of  a  newspaper  to  the  officer  at  the  stamp 
office,  (p)  So  proof  that  the  defendant  accounted  with 
the  officer  of  stamps  for  the  duty  on  advertisements  in 
the  paper  in  question  is  evidence  of  the  publication.  (^) 


(A)  Delacroix  v.  Thewnot,  2  (m)   Warren  v.  Warren,  1  C. 

Stark.  63.  M.  &  R.  250. 

.    (t)  1  Moore,  477.  (n)  Shipleyy,Todhtaiter^7  C, 

Ik)  1  Lord  Ray.  417  ;  9  Rep.  &  P.  680. 

59.  b. ;  Reg,  v.  JLoeett,  9  C.  &  P.  (o)  Holt,  229. 

462.  (/))  4  B.  &  C.  35. 

(0  2  Wm.  Blac.  1038,  (?)  Coo*  v.Tforrf,  6  Bing.  408. 
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Where  a  letter  was  put  in  the  post  office  in  the  county 
of  L.  it  was  held  to  be  a  publication  in  L.  (r) 

In  Adams  v.  Kelly,  in  order  to  show  that  the 
defendant  had  caused  a  printed  libel  to  be  inserted  in 
a  newspaper,  a  reporter  was  called,  who  proved  that 
he  had  given  a  written  statement  to  the  editor  of  the 
paper,  the  contents  of  which  had  been  communicated 
by  the  defendant  for  the  purpose  of  such  publication, 
and  that  the  newspaper  produced  was  exactly  the 
same,  with  the  exception  of  one  or  two  slight  varia- 
tions, not  affecting  the  sense.  It  was  held  that  what 
the  reporter  published  in  consequence  of  what  passed 
with  the  defendant  might  be  considered  as  published 
by  the  defendant,  but  that  the  newspaper  could  not  be 
read  in  evidence  without  producing  the  written 
account  delivered  by  the  witness  to  the  editor.  (*)  It 
b  not  evidence  of  the  publication  of  a  handbill  by 
defendant,  that  the  handbill  foretells  what  will  appear 
in  the  defendant's  newspaper,  and  that  the  matter  thus 
foretold  appears  accordingly,  (t)  And  it  was  ruled  by 
Lord  Ellenborough,  in  an  action  for  a  libel  in  the 
shape  of  a  caricature  print,  called  '*  The  inside  of  a 
^  parish  workhouse  with  all  abuses  reformed/'  that  it 
was  no  actionable  publication  where  a  witness  went  to 
the  defendant,  and  asked  to  see  the  picture  for  the 
purpose  of  founding  an  action,  {u) 

Upon  a  count  charging  the  defendant  with  having 
composed,  printed,  and  published  a  libel,  proof  that  he 
composed  and  published  it,  or  that  he  published  it,  is 
sufficient  Per  Lord  Ellenborough.  "  It  is  enough  to 
"  prove  publication.    If  an  indictment  charges  that  the 

(r)  nex  V.  Burdett,  4  B.  &  A.  (t)  Baikei  v.  Richards,  2  C. 
95.    (Bayler,  J.,  dub.)  &  P.  562. 

(«)  R.  &  *M.  157.  (m)  Smith  v.  Wbod,  3  Camp. 

323. 
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<<  defendant  did  and  caused  to  be  done  a  particular 
"  act,  it  is  enough  to  prove  either.  **  (x) 

As  to  publication  by  servants,  in  Rex  v.  Almon  (y) 
the  court  said,  '*  We  are  exceedingly  clear  and  unani- 
^<  mous  in  opinion,  that  a  pamphlet  being  bought  in 
*^  the  shop  of  a  common  known  bookseller  and  pub- 
<'  lisher,  importing  by  its  title  page  to  be  printed  for 
^  him,  it  is  sufficient  prima  facie  evidence  of  its  being 
''  published  by  him,  and  indeed  conclusive,  because  he 
'<  might  have  contradicted  it,  if  the  facts  would  have 
"  borne  it,  by  contrary  evidence."  And  in  the  King 
V.  Walter  («),  where  the  defendant  was  proved  to  be 
the  proprietor  of  a  paper,  but  gave  in  evidence  that  he 
had  nothing  to  do  with  conducting  it,  and  resided 
entirely  in  the  country,  and  his  son  was  concerned  in 
the  conducting  the  paper  without  any  interference  on 
his  part,  Lord  Kenyon  said,  he  was  clearly  of  opinion 
that  the  proprietor  of  a  newspaper  was  answerable, 
criminally  as  well  as  civilly,  for  the  acts  of  his  servants 
or  agents,  for  misconduct  in  the  conducting  of  a  news- 
paper. 

In  Rex  V.  Topham  (a)  the  court  said,  **  It  was  asked 
<*  at  the  bar,  shall  every  person  who  is  proprietor  of  a 
'*  newspaper,  as  a  feme  covert,  an  infant,  or  a  trustee, 
**  be  answerable  criminally  for  the  acts  of  an  agent  in 
*<  inserting  libellous  matter  in  the  paper?  To  that 
*'  question  it  is  sufficient  to  answer  that  this  is  not  one 
"  of  those  cases.     This  was  the  case  of  an  adult.*' 

The  general  rule  is,  that  the  identical  libel  published 
must  be  produced,  except  when  it  is  lost  or  destroyed. 
Then,  in  cases  of  libel,  as  in  other  cases,  secondary 
evidence   is  admissible.     In  Johnson  v.  Hudson  and 

(x)  Rex  V.   Hunt,   2  Camp.         («)  3  Esp.  21. 
583.  (a)4T.  R.  126. 

(y)  5  Burr.  2686. 
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Morgan  (e)  the  circumstances  proved  were,  that  a  printed 
libel  was  actually  published,  and  had  been  destroyed ; 
that  it  corresponded  with  a  printed  paper  produced ;  and 
that  Morgan  printed  a  paper  corresponding  with  that 
produced,  and  sent  300  to  a  shop  from  whence  the 
destroyed  libel  was  procured ;  it  was  also  proved  that 
the  libel  was  taken  from  a  parcel  containing  apparently 
about  300.  This  was  held  to  be  sufficient  proof  of 
publication  by  Morgan  to  go  to  a  jury. 

And  it  seems  that  there  may  be  a  constructive  pub- 
lication, where  a  printer  prints  letter  press  referring  to 
a  libellous  caricature.  In  Watts  v.  Fraser  and  Moyes 
it  was  proved  that  the  print  complained  of  was  exe- 
cuted by  a  Mr.  Hulmandel,  and  that  Moyes  had  nothing 
to  do  with  it ;  that  it  was  not  joined  to  the  letter-press 
till  after  the  work  had  entirely  left  his  office.  Lord 
Denman  held,  that  as  the  print  was  referred  to  by  the 
letter-press  the  case  must  go  on  against  Moyes  as  well 
as  the  other  defendant,  (c) 

By  the  new  statute  it  is  enacted,  that  whensoever, 
upon  the  trial  of  any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of  not  guilty  evi- 
dence shall  have  been  given  which  shall  establish  a 
presumptive  case  of  publication  against  the  defendant 
by  the  act  of  any  other  person  by  his  authority,  it  shall 
.be  competent  to  such  defendant  to  prove  that  such 
publication  was  made  without  his  authority,  consent, 
or  knowledge,  and  that  the  said  publication  did  not 
arise  from  want  of  due  care  or  caution  on  his  part,  (d) 

But  this  enactment  does  not  extend  to  civil  actions. 

Previous  to  the  statute,  however,  it  was  held,  that 
in  civil  actions,  if  the  publication  consisted  in  merely 

(6)  7  A.  &  E.  233.  n.  (6).  (d)  6  &  7  Vict.  c.  96.  s.  7. 

(c)  Watts y,  Fraser  and  Moyes, 
7  C.  &  P.  369. 
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selling  a  few  copies  of  a  periodical  in  which  the  libel 
was  contained  among  the  articles,  it  was  a  question 
for  the  jury  whether  the  parties  knew  what  they  were 
selling,  (e) 

And  therefore  the  plaintiff  is  entitled  to  give  evidence 
of  the  purchase  of  a  copy  after  action  brought,  to  prove 
the  deliberate  publication.  (/) 

In  an  action  for  libel,  where  a  joint  publication  is 
laid,  it  seems  doubtful  whether  one  defendant  suffering 
judgment  by  default  admits  the  joint  publication  even 
by  himself;  because  this  joint  publication  is  said  to  be 
part  of  the  plaintiffs  case  as  against  the  defendant  who 
has  pleaded.  In  Johnson  v.  Hudson  (^)  the  point 
arose,  and  was  said  by  Lord  Denman,  C.  J.,  to  present 
a  very  great  difficulty ;  but  the  case  was  disposed  of 
on  another  ground* 

Even  when  the  publication  is  admitted  upon  the 
record  the  mode  of  publication  may  be  shown  in  order 
to  enhance  the  damages.  (A) 

The  proof  of  publication  of  libels  conttuned  in 
newspapers  was  specially  provided  for  by  the  sta- 
tute 38  Geo.  3.  c.  78.,  which  has  been  repealed,  and 
the  provisions  of  it  considerably  amended  by  the 
6  &  7  W.  4.  c.  76. 

Section  6.  of  this  statute  provides,  that  no  person  shall 
print  or  publish  any  newspaper  before  he  has  delivered 
to  the  commissioners  for  stamps  a  declaration  which 
shall  set  out  the  correct  title  of  the  newspaper,  the 
description  of  the  house  or  building  in  which  it  is 
intended  to  be  printed,  and  of  the  house  or  building 

(e)  Chubb  y.  Ftanaghan,  6  C.  (A)  Plunkeit  ▼.  Cahbett,  5  Esp. 

&  P.  431.     Park.  136;   and  see  Peake,  166;   Id. 

(/)  PlunkeUv,Cobbett,  5  Esp,  74;    Id.  22;   1  Campb.  49.  n. 

136;  Selw.  N.  P.  1042.  Viners  v.  Sorell,  7  C.  &  P.  163. 

(^)  7  A.  &  E.  233.  n  (6). 
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vherein  it  is  intended  to  be  published,  the  name, 
addition,  and  place  of  abode  of  the  printer,  and  of  the 
publisher,  and  of  every  proprietor  residing  out  of  the 
united  kingdom,  and  of  every  proprietor  residing 
within  the  united  kingdom,  where  the  number  of 
proprietors  does  not  exceed  two ;  and  if  they  exceed 
two,  then  of  two  proprietors  having  shares  in  the 
newspaper  as  large  as  any  other  proprietors ;  and  the 
amount  of  such  proportional  shares  must  abo  be  stated. 
Section  8.  enacts,  '<  that  all  such  declarations  as 
'<  aforesaid  shall  be  filed  and  kept  in  such  manner 
"  as  the  commissioners  of  stamps  and  taxes  shall 
**  direct  for  the  safe  custody  thereof;  and  copies 
'<  thereof,  certified  to  be  true  copies  as  by  this  act  is 
<<  directed,  shall  respectively  be  admitted  in  all  pro- 
'*  deedings,  civil  and  criminal,  and  upon  every  occa- 
'<  sion  whatsoever,  touching  any  newspaper  mentioned 
<<  in  any  such  declaration,  or  touching  any  publication, 
**  matter,  or  thing  contained  in  any  such  newspaper, 
<*  as  conclusive  evidence  of  the  truth  of  all  such 
'<  matters  set  forth  in  such  declaration  as  are  hereby 
"  required  to  be  therein  set  forth,  and  of  their  con- 
'^  tinuance  respectively  in  the  same  condition  down 
*'  to  the  time  in  question,  against  every  person  who 
"  shall  have  signed  such  declaration,  unless  it  shall  be 
'<  proved  that  previous  to  such  time  such  person 
*'  became  lunatic,  or  that  previous  to  the  publication 
**  in  question  on  such  trial  such  person  did  duly  sign 
*'  and  make  a  declaration  that  such  person  had  ceased 
<'  to  be  a  printer,  publisher,  or  proprietor  of  such 
"  newspaper,  and  did  duly  deliver  the  same  to  the 
*^  said  commissioners  or  to  such  ofiSicer  as  aforesaid, 
"  or  unless  it  shall  be  proved  that  previous  to  such 
**  occasion  as  aforesaid  a  new  declaration  of  the  same 
**  or  a  similar  nature  respectively,  or  such  as  may  be 
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*<  required  by  law;  was  duly  signed  and  made  and 
'*  delivered  as  aforesaid  respecting  the  same  news- 
"  paper,  in  which  the  person  sought  to  be  affected  on 
*'  such  trial  did  not  join ;  and  the  said  commissioners, 
**  or  the  proper  authorised  officer  by  whom  any  such 
'(^  declaration  shall  be  kept  according  to  the  directions 
<*  of  this  act,  shall,  upon  application  in  writing  made 
<<  to  them  or  him  respectively  by  any  person  requiring 
**  a  copy,  certified  according  to  this  act,  of  any  such 
*<  declaration  as  aforesaid,  in  order  that  the  same  may 
"  be  produced  in  any  civil  or  criminal  proceeding, 
*^  deliver  such  certified  copy  or  cause  the  same  to  be 
'<  delivered  to  the  person  applying  for  the  same,  upon 
"  payment  of  the  sum  of  one  shilling,  and  no  more ; 
*'  and  in  all  proceedings  and  upon  all  occasions  what- 
«  soever  a  copy  of  any  such  declaration,  certified  to  be 
<*  a  true  copy  under  the  hand  of  one  of  the  said  com- 
*<  missioners,  or  of  any  officer  in  whose  possession  the 
<<  same  shall  be,  upon  proof  made  that  such  certificate 
"  hath  been  signed  with  the  handwriting  of  a  person 
"  described  in  or  by  such  certificate  as  such  commis- 
sioner or  officer,  and  whom  it  shall  not  be  necessary 
to  prove  to  be  a  commissioner  or  officer,  shall  be 
*'  received  in  evidence  against  any  and  every  person 
'^  named  in  such  declaration  as  a  person  making  or 
'<  signing  the  same  as  sufficient  proof  of  such  decla- 
*^  ration,  and  that  the  same  was  duly  signed  and  made 
*<  according  to  this  act,  and  of  the  contents  thereof ; 
<<  and  every  such  copy  so  produced  and  certified  shall 
*^  have  the  same  effect  for  the  purposes  of  evidence 
"  against  any  and  every  such  person  named  therein  as 
**•  aforesaid,  to  all  intents  whatsoever  as  if  the  original 
«  declaration  of  which  the  copy  so  produced  and  cer- 
"  tified  shall  purport  to  be  a  copy  had  been  produced 
<^  in  evidence,  and  been  proved  to  have  been  duly 
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"  signed  and  made  by  the  person  appearing  by  such 
**  copy  to  have  signed  and  made  the  same  as  afore* 
"  said;  and  whenever  a  certified  copy  of  any  such 
<^  declaration  shall  have  been  produced  in  evidence  as 
^  aforesaid    against   any  person   having    signed    and 
**  made  such  declaration,  and  a  newspaper  shall  after- 
"  wards  be  produced  in  evidence  intituled  in  the  same 
'*  manner  as  the  newspaper  mentioned  in  such  deela- 
•*  ration  is  intituled,  and  wherein  the  name  of  the 
"  printer  and  publisher  and  the  place  of  printing  shall 
**  be  the  same  as  the  name  of  the  printer  and  publisher 
"  and  the  place  of  printing  mentioned  in  such  decla- 
"  ration,  or  shall  purport  to  be  the  same^  whether 
*'  such  title,  name,  and  place  printed  upon  such  news- 
*<  paper  shall  be  set  forth  in  the  same  form  of  words  as 
*<  is  contained  in  the  said  declaration,  or  in  any  form  of 
"  words  varying  therefrom,  it  shall  not  be  necessary 
"  for  the  plaintiff,  informant,   or  prosecutor  in   any 
"  action,  prosecution,  or  other  proceeding  to  prove 
"  that  the  newspaper  to  which  such  action,  prosecu- 
"  tion,  or  other  proceeding  may  relate  was  purchased 
'*  of  the  defendant,  or  at  any  house,  shop,  or  office 
"  belonging  to  or  occupied  by  the  defendant,  or  by 
"  his  servants  or  workmen,  or  where  he  may  usually 
"  carry  on  the  business  of  printing  or  publishing  such 
"  newspaper,  or  where  the  same  may  be  usually  sold ; 
"  and  if  any  person,  not  being  one  of  the  said  com- 
"  missioners  or  the  proper  authorised   officer,  shall 
"  give  any  certificate  purporting  to  be  such  certificate 
"  as  aforesaid,  or  shall  presume  to  certify  any  of  the 
"  matters  or  things  by  this  act  directed  to  be  certified 
*'  by  such  commissioner  or  officer,  or  which  such  com- 
"  missioner  or  officer  is  hereby  empowered  or  intrusted 
"  to  certify,  or  if  any  such  commissioner  or  officer 
"  shall  knowingly  and  wilfully  falsely  certify  under 
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<<  his  hand  that  any  such  declaration  as  is  required  to 
"  be  made  by  this  act  was  duly  signed  and  made 
"  before  him,  the  same  not  having  been  so  signed  and 
**  made,  or  shall  knowingly  and  wilfully  falsely  certify 
*'  that  any  copy  of  any  declaration  b  a  true  copy  of 
^<  the  declaration  of  which  the  same  is  certified  to  be 
"  such  copy,  the  same  not  being  such  true  copy,  every 
"  person  so  offending  shall  forfeit  the  sum  of  one 
*•'  hundred  pounds." 

Upon  the  repealed  statute  it  was  held,  that  the  pro- 
duction and  proof  of  a  certified  copy  of  the  affidavit, 
and  of  a  newspaper  corresponding  in  the  title  and  in 
the  names  and  description  of  printer  and  publisher 
with  the  newspaper  mentioned  in  the  affidavit,  was 
sufficient  evidence  of  publication  by  the  parties  named, 
and  also  of  its  publication  in  the  county  where  the 
printing  of  it  is  described  to  be.  («) 

And  it  is  not  necessary  that  the  paper  so  produced 
should  be  stamped.  (A) 

Where  the  affidavit  and  the  newspaper  vary  in 
the  place  of  residence  of  the  party,  it  was  held  in- 
sufficient. (/) 

But  where  the  stamp  office  declaration  stated  the 
title  of  the  newspaper  accurately,  and  the  place  of 
publication  to  be,  '*  No.  2S,  Charles  Street,  in  the  parbh 
<<  of  Saint  Margaret  in  the  borough  of  LeicesteF,** 
and  the  newspaper  produced  purported  to  be  pub- 
lished "At  the  comer  of  Charles  Street  and  Hadfield 
**  Street,  in  the  parish  of  Saint  Margaret  in  the 
"  borough  of  Leicester,"  Lord  Denman,  at  nisi  prius, 
held  that  the  evidence  of  identity  was  sufficient,  and 

(i)  Rex  V.  Hart,  10  East,  94;  (A)  R.  v.  Pearce,  Peake*s  C. 

Rex  V.  White,   3    Camp.    100;  75. 

Mayne  y,  Fletcher,  9  B.&C.  362;  (I)  Murray  y.  iSicm^er,  cited  6 

iJ.  Y.  Jffunty  31  St.  Tr.  375.  Bing.  414. 
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allowed  the  paper  to  be  given  in  evidence  under  the 
statute,  (m) 

The  repealed  statute  only  made  the  stamp  office 
copy  evidence  for  a  plainti£P,  informer,  or  prosecutor, 
and  it  was  ruled  not  to  be  evidence  for  a  defendant. 
Therefore,  where  it  is  necessary  to  a  defendant's  case 
to  have  a  copy  of  a  newspaper  read,  and  to  affect 
the  plaintiff  with  its  contents,  he  was  bound  to  prove 
publication  of  the  identical  copy  produced  by  the 
plaintiff  in  the  ordinary  manner,  (n)  The  clause  just 
cited,  of  the  6  &  7  W.  4?.  c.  76.,  however,  enacts  that 
the  declaration  shall  be  evidence  in  all  proceedings, 
both  civil  and  criminal,  against  the  party  signing  such 
declaration. 

As  to  the  strictness  with  which  the  defamatory 
matter  laid  should  be  proved  we  have  already  spokei. 
in  treating  of  the  declaration,  (o)  It  is  perhaps  suffi- 
cient here  to  state,  that  in  actions  for  slander  the 
plaintiff  will  not  be  allowed  to  call  witnesses  to  prove 
what  was  their  understanding  as  to  the  purport  of  the 
communication,  without  deposing  to  the  words  them- 
selves which  were  used,  (p) 

Sect.  S. —  Of  the  Evidence  (zs  to  the  Colloquium. 

It  is  ordered  by  the  general  rules,  H.  T.  4?  W.  4.  s.  5., 
that  in  actions  of  slander  of  the  plaintiff  in  his  office,^ 
profession,  or  trade,  the  plea  of  not  guilty  shall  operate 
in  denial  of  speaking  the  words,  and  of  speaking  them 
maliciously,  and  in  the  sense  imputed,  and  with  refe- 
ference  to  the  plaintiff's  office,  profession,  or  trade. 
It  is  still  necessary,  therefore,  under  the  plea  of  not 

(m)  Baker  v.  WUkifuon,  1  Car.  (o)  Supra,  p.  88. 

&  Marshman,  400.  (p)  Horrinon  v.  Bwinfftcnt  8. 

(»)  WaUs  V.  Fraaery  7  C.  &  P.  C.  &  P.  708. 
372. 
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guilty  to  prove  the  colloquium,  and  the  inuendoes 
which  connect  the  libellous  matter  with  the  introduc- 
tory ayerments.  This  evidence  generally  consists  of 
testimony  that  the  witnesses  produced  have  knowledge 
of  the  parties  and  the  circumstances,  and  believe  that 
the  words  published  have  the  application  and  meaning 
alleged  in  the  declaration;  but  it  is  open  to  the 
plaintiff  to  prove  this  by  other  means,  as  by  the  ad- 
mission of  the  plaintiff  in  subsequent  publications.  (^) 
It  is  sufficient  if  this  evidence  be  given  generally ; 
the  grounds  upon  which  the  witnesses  formed  their 
judgment  may  be  left  to  be  inquired  by  the  defendant 
on  cross-examination  ;  but  when  on  cross-examination 
the  witnesses  said,  that  they  were  only  enabled  to  under- 
stand the  libel  by  perusal  of  another  with  which  the 
defendant  had  no  concern,  the  evidence  was  struck 
out  (r)  This  is  of  course  a  question  of  fact,  to  be 
determined  by  the  jury,  (s) 

Proof  that  plaintiff  has  been  made  the  subject  of 
laughter  at  a  public  meeting  is  evidence  to  identify 
him  with  the  subject  of  the  libel,  and  as  proof  of  the 
consequences  resulting  from  its  application,  (t) 

It  is  not  in  all  cases  necessary  that  the  hearers 
should  at  the  time  of  hearing  or  reading  the  defama- 
tion be  aware  of  the  extrinsic  facts  which  render  it 
«ctionable ;  for  if  they  existed  at  the  time  they  may 
learn  them  afterwards,  and  then  the  damage  arises ;  as 
;vi^here  a  man  was  slandered  in  his  character  as  an 
attorney,  but  the  hearers  did  not  then  know  that  he 
was  an  attorney,  still  it  was  held  that  the  words  were 
actionable,  {u)  Where  the  words  are  ambiguous,  it  lies 

(q)  6  C.  &  P.  436.  (0   Cook  v.  Ward,  4  M.  &  P. 

(r)  Bourke  v.  Warreny  2  C.  &  99 ;  6  Bing.  409. 
P.  307.  («)  Fleetwood  v.  Curleyy  Hob* 

(«)    9   East,  96;   2  W.   Bl.  267. 
956.  962:  2  N.  R.  335. 


THE   LAW   OF   DEFAMATION.  H7 

upoD  the  defendaDt  to  prove  that  he  used  them  in  an 
innocent  sense.  If  he  does  not  prove  this  they  will  be 
taken  in  the  sense  in  which  the  hearers  understood 
them,  (x)  When  the  words  were  spoken  in  a  foreign 
language  it  is  necessary  to  prove  that  the  hearers 
understood  them ;  for  it  will  not  be  presumed,  that,  not 
understanding  the  words  themselves,  they  repeated 
them  to  others  who  did.  (y) 

Sect.  4?. —  Of  the  Proof  of  the  Intiendoes. 

As  the  general  issue  denies  that  the  defamation  was 
uttered  in  the  sense  imputed  (2;),  the  plaintiff  will  still 
be  required  to  prove  the  inuendoes,  so  far  as  they  are 
materiaL  Inuendoes  which  are  not  necessary  to  the 
action,  but  which  are  bad  as  introducing  new  matter, 
may  be  rejected  as  surplusage  (a);  but  where  an 
inuendo  is  proper  in  form,  and  undertakes  to  explain 
the  sense  of  the  defamatory  expression,  it  must  be 
proved  as  laid.  Thus,  where  words  were  laid  which 
might  either  have  intended  a  charge  of  fraud  or  felony, 
and  the  inuendo  confined  the  meaning  to  felony, 
it  was  held  insufficient  to  prove  that  the  words  had 
been  spoken  with  reference  to  a  charge  of  fraud.  (5) 
Where  the  inuendo  connects  the  defamatory  matter 
with  an  introductory  averment  of  extrinsic  facts,  the 
plaintiff  must  prove  that  it  was  uttered  in  reference  to 
those  facts,  (c) 

(x)  Fleetwood  v.  Cwley,  Hob.  (Ji)  Smith  v.  Carey,  S  Camp. 

267.  461. 

(y)  Ibid.  (c)  May  v.  Brovon,  S  B.  &  C. 

(z)  Reg.  Gen.  H.  T.  4  W.  4.  128 ;  and  see  SeOere  v.  TiU,  4  B. 

(a)  Roberte  v.  Camden,  9  East,  &  C.  656. 
93;  Harvey  v.  French,  1  C.  & 
M.  11. 
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Sect.  5. —  Cf  the  Evidence  of  Malice. 

It  is  evident  that  in  those  cases  which  have  been 
before  mentioned,  in  which  malice  is  a  presumption  of 
law,  malice  need  not  be  proved.  (</) 

In  cases  absolutely  privileged  actual  malice  is  no 
bar  to  the  privilege  in  a  common  action  for  defama- 
tion; but  in  the  numerous  cases  in  which  commu- 
nications are  privileged,  in  the  absence  of  express 
malice,  the  proof  of  malice  lies  on  the  plaintiff.  The 
usual  course  in  such  cases  is,  to  give  in  evidence  any 
circumstance  indicative  of  ill-will  by  the  defendant 
towards  the  plaintiff,  and  it  will  be  for  the  jury  to 
determine  whether  such  circumstances  prove  the  com- 
munication to  have  been  the  result  of  such  ill«will. 

Thus  a  servant  may  prove  his  general  good  character, 
and  that  whilst  he  was  in  defendant's  service  no  com- 
plaints of  the  misconduct  imputed  to  him  were  made 
by  defendant.  The  circumstances  under  which  he 
and  his  master  parted,  the  master's  officiously  speaking 
ill  of  him  to  parties  not  inquiring*  as  to  the  servant's 
character,  all  form  evidence  to  show  the  malice  of  the 
master  in  giving  the  character.  In  this  case  the 
usual  presumption  in  favour  of  good  character  does 
not  hold  ;  for  the  character  must  not  only  be  false, 
but  there  must  be  some  evidence  to  show  that  the 
master  knew  it  to  be  false,  in  order  to  prove  express 
malice,  (e) 

With  regard  to  giving  other  libels  or  other  slanders 
in  evidence  in  order  to  prove  the  animus  with  which, 
the  particular  defamation  charged  was  uttered,  there 
are  several  cases. 

(d)  Frosser  v.  Bromage,  4  B.  («)  3  B.  &  P.  589 ;  3  Ner. 
&  C.  247;  supra,  p.  29.  &  M.  460;  4  B.  &  Adol.  700. 


THE  LAW   OF   DEFAMATION.  149 

It  is  clear  that  the  malice  may  be  inferred  from  the 
libel  itself;  for  statements  made  in  a  libel  have  the 
effect  of  dispensing  with  proof,  by  the  plaintiff,  of  facts 
so  stated,  if  they  become  necessary  to  support  his 
case.(/) 

It  was  held  by  Lord  Kenyon,  that  in  an  action  for 
words  spoken  evidence  of  other  words  not  in  them- 
selves actionable  might  be  given  in  evidence  to  show 
malice  {g) ;  and  by  Lord  Tenterden,  that  a  subsequent 
publication  even  after  issue  joined  might  be  evidence 
to  show  the  motives  of  the  defendant.  (A)  It  was  also 
held  by  Lord  Kenyon,  in  Lee  v.  Huson  (t),  that  in  an 
action  against  a  newspaper  for  libel  other  papers  which 
are  in  themselves  libels  on  the  plaintiff  may  be  given 
in  evidence  to  increase  the  presumption  of  malice. 
Articles  in  a  monthly  publication  published  month 
after  month  during  the  progress  of  the  action,  alluding 
to  the  action,  and  attacking  the  plaintiff,  are  admissible 
as  showing  malice,  (y) 

But  it  has  been  also  held  that  the  matter  thus 
admitted  must  relate  to  the  matter  of  the  libel  for 
which  the  action  is  brought  Thus  in  Finnerty  v. 
Tepper  (k)  Lord  Mansfield  said,  that  unless  the  sub- 
sequent publications  expressly  referred  to  the  libel  for 
which  the  action  was  brought  they  could  not  be  read. 
**  You  might  as  well  give  in  evidence  one  highway 
**  robbery  on  the  trial  of  another." 

Lord  Ellenborough  held,  in  Stuart  v.  Lovell,  that  no 
such  evidence  can  be  given  where  the  intention  of  the 

(/)  Jones  V.  Stevens,  1 1  Price,         (t)  Peake,  166. 
235 ;  R.  V.  Creevy,  1  M.  &  S.         (j)  Chubb  v.  JFestley,  6  C.  ^ 

273.  284 ;   1  Esp.  226.  P.  436. 

(g)  Meade  v,Davbigny,  Peake,         (k)  2  Camp.  73 ;  and  see  May 

125.  V.  Broton,  4  D.  &  R.  670;  and 

(h)  Madeod  v.  Wakley,  3  C.  see  Waddington  v.  Cousins,  7  C. 

&  P.  311.  &  P.  595. 
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publication  is  not  equivocal,  and  where  malice  need 
not  be  proved  (/) ;  and  this  ruling  has  been  sustained 
in  several  subsequent  cases,  (m) 

It  appears  that  as  subsequent  libels  are  not  given  in 
evidence  as  substantive  grounds  of  damage,  but  only 
to  show  the  animus  of  the  libel  charged,  the  jury 
should  be  directed  to  give  damages  only  for  the  words 
which  are  the  subject  of  the  action,  (n) 

And  where  words  not  stated  in  the  declaration  are 
given  in  evidence  to  prove  a  malicious  intent,  the 
defendant^  having  had  no  opportunity  of  justifying, 
may  prove  the  truth  of  such  words,  (o) 

In  order  to  prove  malice  in  an  action  for  malicious 
prosecution  for  perjury  evidence  was  admitted  of  an 
advertisement  published  by  the  defendant  pending  the 
prosecution,  even  although  an  information  had  been 
granted  for  publishing  that  advertisement  (p) 

And  in  an  action  for  slander  imputing  perjury  evi- 
dence was  admitted  that  defendant  had,  subsequently 
to  speaking  the  words,  preferred  an  indictment  for 
peijury  against  the  plaintiff,  and  that  the  bill  was 
ignored,  (q) 

And  for  the  same  purpose  of  proving  the  animus  of 
the  publication,  evidence  of  previous  slanders,  for 
which  damages  have  been  recovered,  have  been 
received,  (r) 

In  the  recent  case  of  Pearson  v.  Lemaitre  («),  Tin«- 

(0  Stuart  V.  LoteS,  2  Surk.  (o)  Wanuv,  Shadwen,2  Stark. 

93.  457. 

(m)  Penrce  v.  Ormsby,  1   M.  (p)    Chambers    v.   Robinson^ 

&  R.  455 ;  Symons  v.  Blake,  ibid.  Str.  691 . 

477  ;  Pearson  v.  Lemaitrey  Law.  (q)     Tate    ▼.    Humphreyt     2 

J.  R.  (N.  S.)  C.  P.  xii.  255.  Campb.  73.  n. 

(n)  RusttU  ▼.   Maequister,  1  (r)  SjpMtnafis  ▼.  Blake,  2  M. 

Camp.  494 ;  Pearson  y.  Lemaitre,  &  R.  477. 

Law.  J.  R.  (N.  S.)  C.  P.  xii.  (»)   Law.   J.   Rep.    (N.  S.) 

253.  C.  P.  xii  256. 
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dal,  C.  J.,  in  /delivering  the  judgment  of  the  court,  said. 
This  appears  to  us  the  correct  rule ;  viz.,  that  either 
party  may,  with  a  view  to  damages,  give  evidence 
*^  to  prove  or  disprove  the  existence  of  a  malicious 
*<  motive  in  the  miud  of  a  publisher  of  defamatory 
^*  matter ;  but  if  the  evidence  given  for  that  purpose 
establishes  another  cause  of  action,  the  jury  should 
be  cautioned  against  giving  any  damages  in  respect 
*^  of  it ;  and  if  such  evidence  is  offered  merely  for  the 
**  purpose  of  obtaining  damages  for  such  subsequent 
"  injury,  it  would  be  properly  rejected." 

It  must  be  remarked,  however,  that  one  reason  as* 
signed  for  admitting  the  letters  in  question  in  this  case 
was,  that  '^  they  clearly  related  to  the  same  subject.'' 

The  malice  proved  must  be  that  of  the  defendant  in 
the  action.  Thus,  in  an  action  against  the  publisher  of 
a  magazine  containing  a  libel,  evidence  of  personal 
malice  in  the  editor  of  the  magazine  against  the  plaintiff 
was  held  inadmissible,  (t) 

Sect.  6.— Of  Evidence  as  to  the  Falsity  of  the  Charge* 

When  no  justification  is  pleaded  the  plaintiff  cannot 
go  into  evidence  to  prove  that  the  libel  is  false,  either 
to  show  malice  or  to  increase  the  damages,  (u)  This 
is  in  accordance  with  the  general  rule  of  evidence,  that 
proof  of  good  character  is  not  admissible,  until  it  has 
been  impeached.  There  are,  however,  exceptions  to 
this  rule,  as  we  have  before  remarked,  (x) 

Sect.  7. —  Of  the  Evidence  as  to  special  Damage. 

As  to  the  proof  of  special  damage,  as  this  cannot  be 
given  in  evidence  unless  it  is  averred  in  the  declara« 

(t)  UdberUon  v.  Wyldet  2  M.  (x)  Supra,  p.  38 ;  King  v. 
ft  Rob.  101.  Waring  et  ux.  5  £sp.  13. 

(«)   Stuart  V.  Lovell,  2  St^rk. 
93. 
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tldn,  and  as  we  have  already  seen  with  what  particu* 
larity  it  must  be  there  averred,  the  proof  will  neces- 
sarily follow  the  averments,  (y) 

In  an  action  for  slander  the  plaintiff  cannot  give  in 
evidence  the  loss  of  custom  of  any  persons  who  are  not 
specified  in  his  declaration,  (z) 

And  it  would  appear  that  where  the  plaintiff  has 
taken  advantage  of  the  rule  which  allows  general 
pleading  when  the  subject  comprehends  a  multiplicity 
of  matters,  he  will  not  be  allowed  to  give  evidence  of 
particular  instances  not  amounting  to  the  general 
damage  laid.  Thus,  where  the  special  damage  was 
alleged  to  be  the  loss  of  the  profits  of  several  perfor- 
mances, the  plaintiff  was  not  allowed  to  prove  that 
particular  persons  gave  up  their  boxes,  but  he  was 
confined  to  the  proof  that  the  general  receipts  had 
fallen  off.  (a) 

The  special  damage  must  be  proved  to  be  the  result 
of  the  defendant's  act.  Where  the  damage  proved 
was  occasioned  partly  by  the  words  spoken,  and  partly 
by  another  circumstance,  this  was  held  insufiicient  (6) ; 
and  where  a  witness  is  called  to  prove  that  in  conse- 
quence of  the  defamation  he  ceased  to  deal  with  the 
plaintiff,  he  may  be  asked  in  cross-examination  whether 
'he  did  not  so  cease  to  deal  on  account  of  what  other 
persons  said,  and  he  may  also  be  asked  what  they  did 
say.  (c) 

The  damage  must  also  be  proved  to  be  the  imme* 
diate  result  of  the  defendant's  act.  Where  an  action 
was  brought  by  a  theatre  manager  for  libelling  a  per- 
former, with  special  damage  alleged,  that  she  on  that 

(y)  Supra,  p.  102.  (6)  8  East,  1. 

(«)  8  T.  R.  130.  (c)  King  v.  WaUs,  8  C.  &  P, 

(a)  Athby  v.  Harrison,  I  £sp.  614. 
48. 
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account  refused  to  perform^  this  was  held  to  be. too 
remote,  (d) 

In  the  case  of  Ward  v.  Weeks  (e)  it  was  held  that  the 
person  who  spoke  words  of  another  was  not  answerable 
for  special  damage  occasioned  by  a  person  repeating 
the  words  to  a  third  party,  as  being  the  statement  of 
the  original  speaker.  In  this  case  Tindal,  C.  J.,  said, 
^  The  substance  of  the  plaintifPs  allegation  is,  that  by 
*'  reason  of  the  defendant's  false  representations  to 
"  divers  persons  one  John  Bryer  refused  to  trust  the 
"  plaintiff.  Now  the  evidence  necessary  to  support 
*^  this  allegation  would  have  been,  either  that  John 
**  Bryer  was  present,  and  heard  the  defendant  make 
**  the  representations  to  some  person,  or,  at  the  very 
**  least,  that  when  the  defendant  made  such  represen- 
**  tations  he  directed  them  to  be  communicated  to 
"  Bryer."  But  Lord  Denman  held,  in  Kendillon  v. 
Maltby  (/),  that  the  dismissal  by  the  police  commis- 
sioners of  a  police  constable,  in  consequence  of  a 
report  duly  made  to  them  of  a  censure  uttered  on  such 
police  ofRcer  by  a  justice  of  the  peace,  was  in  itself 
sufficient  evidence  of  special  damage  to  sustain  an 
action  against  the  justice.  This  decision,  however, 
probably  proceeded  upon  the  ground  that  the  defen- 
dant, when  he  uttered  the  words,  knew  that  the  dis- 
missal would  be  the  natural  result  of  them. 

In  an  action  for  libel  a  plaintiff  was  not  allowed  to- 
give  in  evidence  in  aggravation  of  damages  that  his 
wife,  who  had  been  spoken  of  in  the  defamatory  matter 
complained  of,  had  become  ill,  and  died,  soon  after  the 
publication  of  the  libels,  (g) 

(d)  As?tby  V.Harrison,  1  Esp.         (/)  1  C.  &  Marsh.  402. 
48.  (<7)   Guy  V.   Gregory f    10  C. 

Qe)  M.  &  P.  796.  &  P.  584. 
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Sect.  8. —  Of  ike  Evidence  in  reply. 

The  evidence  to  be  given  by  the  plaintiff  to  rebut  that 
adduced  by  the  defendant  needs  no  detailed  notice 
here.  It  must  of  course  depend  upon  the  facts  to  be 
denied,  and  must  be  governed  by  the  general  rules  of 
evidence. 

It  may,  however,  be  remarked,  that  if  the  plaintiff 
open  facts  in  answer  to  pleas  of  justification,  he  should 
prove  those  facts  before  he  concludes  his  case ;  for,  if 
he  do  not,  any  admbsion  in  such  opening  will  be  taken 
against  him,  and  he  will  not  be  allowed  to  adduce  his 
evidence  after  the  defendant  has  concluded  his  case 
upon  the  pleas  of  justification. 

Thus,  where  two  distinct  charges  were  made  against 
the  plaintiff,  and  the  defendant  justified  the  libels  as 
true,  and  at  the  trial  the  plaintifi^s  counsel  made  a  full 
opening  of  the  facts  as  to  both  charges,  but  went  into 
evidence  to  disprove  the  pleas  as  to  the  first  charge 
only,  Lord  Denman,  C.  J.,  held,  that  he  was  not  entitled 
to  prove  the  facts  opened  by  him  in  answer  to  the 
second  charge  after  the  defendant  had  proved  his 
pleas,  and  that  witnesses  could  then  only  be  called  by 
him  to  contradict  those  whom  the  defendant  ^ad 
produced.  (A) 

Where  judgment  has  been  allowed  to  go  by  default, 
the  whole  case  of  the  plaintiff  is  admitted  upon  the 
record,  and  no  evidence  is  necessary  upon  the  inquiry. 

(A)  Luncombe  v.  Darnell,  8  C.  &  P.  227. 
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Sect.  1. —  Of  the  Defendants  Evidence  under  the  Plea 

of  Not  Guilty, 

When  the  plaintiff  has  proved  the  utterance  of  matter 
which  is  prima  facie  defamatory,  it  is  open  to  the 
defendant,  under  the  plea  of  not  guilty,  to  prove  that 
he  did  not  utter  it,  or  that  he  did  not  utter  it  wilfully, 
or  that  he  did  not  utter  it  in  the  sense  imputed,  or 
that  he  uttered  it  upon  a  justifiable  occasion,  and 
without  malice  (if  any  prima  facie  proof  of  express 
malice  has  been  given  by  the  plaintiff),  or  that  he 
uttered  it  with  probable  cause  upon  one  of  those  occa- 
sions which  are  absolutely  privileged,  or,  if  this  last  be 
material,  that  he  did  not  utter  it  in  reference  to  the 
plaintiff's  office,  profession,  or  trade. 

The  evidence  available  to  disprove  the  publication 
is  sufiSciently  pointed  out  by  the  rules  already  cited 
when  treating  of  the  proof  of  publication  requisite  to 
the  plaintiff's  case. 

The  proof  that  he  did  not  utter  the  defamatory 
matter  wilfully  is  also  sufiiciently  obvious.  Thus  a 
servant,  who  merely  delivers  a  sealed  letter,  is  not, 
without  proof  of  knowledge  of  its  contents,  guilty  of  a 
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wilful  publication  (a) ;  and  if  a  newsvender,  in  the 
ordinary  course  of  his  business,  selk  a  few  copies  of  a 
periodical  containing  a  libellous  paragraph,  it  is  a 
question  for  the  jury  whether  he  knew  what  he  was 
selling.  (6) 

But  it  is  no  defence  to  show  that  the  defamatory 
matter  was  uttered  carelessly,  wantonly,  or  in  jest,  (c) 

In  proving  that  he  did  not  utter  the  defamatory 
matter  in  the  sense  imputed,  the  defendant  is  entitled 
to  have  the  whole  of  the  conversation  in  which  the 
slander  was  spoken  detailed,  or  the  whole  of  the  con- 
text of  the  libel  read  in  evidence  as  part  of  the  plaintiff's 
case. 

And  where  the  book,  newspaper,  or  document  con- 
taining the  matter  charged  as  libellous  has  been  put  in, 
the  defendant  has  a  right  to  refer  to  any  part  of  it 
which  is  relevant  to  the  subject  matter,  and  to  have  it 
read  as  part  of  the  plaintiffs  case.  (cT) 

In  Cooke  v.  Hughes  the  action  was  for  a  libel  con- 
tained in  a  pamphlet,  entitled  "  The  Stafford  Peerage, 
or  the  Impostor  unmasked."  The  declaration  charged 
the  libel  to  be  contained  in  several  extracts  from  the 
pamphlet,  which  it  set  forth.  The  pamphlet  was  a 
professed  history  of  the  life  and  adventures  of  the 
plaintiff,  under  a  fictitious  and  libellous  name,  and 
contained  several  distinct  charges  of  crimes  committed 
by  him.  It  also  contained  reports  of  two  trials,  in  one 
of  which  plaintiff  was  stated  to  have  been  convicted  of 
bigamy,  but  afterwards  pardoned  in  consequence  of  a 
doubt  of  the  validity  of  the  first  marriage.  These  par- 
ticular charges  were,  however,   not  set  forth  in  the 

(a)  Day  V.  Bream,  2  M.  &  R.  (c)  Hawk.  P.  C.  b.  1.  c.  28. 
54.  s.  14. 

(h)  Chubb  V.  Flannfgan,  6  C.  (rf)  Kingv.Lamberty  2  Camp. 
&  P.  431.  398  ;  Thornton  v.  Stephen,  2  M. 

&  R.  46. 
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declaration.  Upon  the  trial  the  defendant  insisted 
upon  having  the  whole  pamphlet  read,  in  order  to  show 
that  the  plaintiff  had  selected  in  his  declaration  vague 
and  general  abuse  and  comments,  including  no  specific 
allegations  which  the  defendant  could  justify  and 
prove ;  whereas  the  pamphlet  itself  contained  distinct 
charges,  which,  if  set  out,  the  defendant  would  have 
had  an  opportunity  of  proving,  and  which,  if  true, 
fully  justified  the  defendant  in  applying  to  the  plaintiff 
the  passages  selected  in  the  declaration. 

The  plaintiff  resisted  this,  arguing  that  the  only  legi- 
timate excuse  for  a  defendant's  reading  other  passages 
than  those  set  out  was  to  explain  and  mitigate ;  that 
those  required  to  be  read  were  separate  libels,  uncon- 
nected with  the  passages  selected  ;  and  that  the  object 
of  the  defendant  was  to  blacken  the  character  of  the 
plaintiff  by  stating  matter  still  more  libellous. 

Abbott,  C.J.,  however,  allowed  the  whole  to  be 
read.  His  lordship  said,  <'  I  do  not  recollect  an  instance 
*^  in  which  the  defendant  has  been  prevented  from 
^*  reading  the  whole  of  the  publication  complained  of. 
**  In  actions  I  have  always  understood  the  rule  to  be, 
*^  that  the  defendant  has  a  right  to  have  the  whole  of 
"  the  publication  read.  If  the  object  be  further  to 
^*  libel  the  plaintiff,  the  defendant  does  it  at  his  imme- 
^<  diate  peril ;  and  the  jury,  if  they  shall  think  fit,  may 
^*  give  increased  damages  on  that  account*'  (e) 

Where  a  letter  of  the  defendant's  was  read  which 
referred  to  an  account  of  the  transaction  related  in  a 
newspaper,  it  was  held  that  that  newspaper  was 
evidence.  (/) 

And  where  words  have  been  spoken,  some  of  which, 

(e)  2  Ry.  &  M.  1 12 ;  and  see         (/)  Weaver  y.Uoyd,  2  G  &  P. 
R,  ▼.  Lambert,  2   Camp.  398;     2%'. 
31  How.  St  Tr.  340. 
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if  spoken  and  understood  in  their  ordinary  8ense» 
would  certainly  be  actionable,  the  jury  may  consider 
whether,  taking  the  whole  conyersation  together,  the 
particular  words  are  so  qualified  by  the  other  parts  of 
the  conversation  as  to  show  that  they  were  not  intended 
to  convey  the  idea  which  their  primary  and  ordinary 
meaning  would  give,  (g) 

The  case  of  Lane  v.  Applegate  (A)  is  one  in  which 
an  agreement  in  the  nature  of  an  award  and  satisfaction 
was  received  in  evidence  under  the  general  issue  as  a 
bar  to  the  action.  The  action  was  for  words  imputing 
a  crime,  and  the  evidence  in  defence  was  an  agreement 
on  the  part  of  the  plaintiff  to  waive  his  action  for  words 
spoken,  in  consideration  that  defendant  would  destroy 
certain  documents  in  his  possession,  or  which  might 
afterwards  come  into  his  possession,  imputing  the  same 
crime  to  the  plaintiff.  Upon  proof  of  this  agreement, 
and  of  its  fulfilment  by  the  burning  of  the  documents 
in  his  possession,  the  defendant  had  a  verdict. 

But  under  the  new  rules  such  a  defence  must  be 
specially  pleaded. 

The  justifiable  occasions  which  form  a  defence  in 
the  absence  of  express  malice,  and  those  which  form 
a  defence  when  connected  by  probable  cause  with 
the  defamatory  matter,  have  already  been  enume* 
rated,  (t) 

(g)  Shipley  \,  TodkunteTf  7C.  the  defendant  was  a  clerk  in  a 

&  P.  680.  West  India  house  in  the  city, 

(A)  1  Stark.  97.  but  in  no  way  connected  with 

(t)  Supra,  pp.  SI.  68.    Since  Ward.    The  defendant  received 

the  pages  here  referred  to  passed  a  letter  from  the  first  mate  of 

through   the  press  the  case  of  the  ship  commanded  by  plaintiff^ 

Coxktad  v.  Richards  has  occur-  stating  that  from  the  time  the 

red.    This  case  was  tried  before  ship  had  passed  the  Isle  of  Wight 

Tindal,  L.  C.  J.,  5th  December  the  captain  had  been  in  a  state 

1843.  The  plaintiff  was  the  com-  of  drunkenness,  and  that  they 

mander  of  an  East  Indiaman,  of  had  incurred  much  risk  near  the 

which   one   Ward  was  owner :  French  coast.    The  writer,  after 
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**  he  vmM  of  opinion  that  the  evidence  could  not  be 
**  admitted/' 

In  Newsam  v.  Carr  (u)^  Wood,  B.,  distinguished  be- 
tween actions  for  malicious  prosecution  and  actions  for 
slander,  in  respect  of  the  admissibility  of  evidence  as 
to  character ;  but  in  Cornwall  v.  Richardson  (ar),  which 
was  upon  a  declaration  containing  counts,  in  false 
imprisonment  and  in  slander,  Abbott,  C.  J.,  refused 
to  hear  evidence  of  general  good  character,  saying, 
"  If  such  evidence  is  to  be  admitted  on  the  part  of 
*^  the  plaintiff,  then  the  defendant  must  be  allowed 
**  to  go  into  evidence  to  prove  that  the  plaintiff  was 
**  a  man  of  bad  character." 

The  defendant  may  give  evidence  of  provocation  in 
mitigation  of  damages. 

Therefore,  he  may  shoW  that  the  plaintiff  has  libelled 
the  defendant  previously  to  the  publication  now  com- 
phuned  of;  but  the  judge  will  caution  the  jury  not 
to  take  this  libel  as  a  set*off  of  one  libel  against 
another,  (y) 

In  such  a  case  it  will  be  permitted  to  examine  a 
witness  generally  as  to  this  fact.  In  Watts  v.  Eraser 
the  question  allowed  was,  **  Aa  you  read  Eraser's 
'^  Magazine,  do  you  know  that  Mr.  Watts  has  been 
«  attacked  by  it"  (z) 

A  defendant  offering  evidence  of  a  libel  published 
of  him  by  the  plaintiff,  in  mitigation  of  damages,  must 
show  that  the  libel  came  to  his  knowledge  before  he 
libelled  the  plaintiff,  (a)  It  is  not  sufficient  for  such 
purpose  to  prove  publication  of  the  libel  by  the  statu- 

(«)  2  Stark.  69.  621 ;  Tarplei/  \,Blaby,  7  C.  &  P. 

(*)  Ry.  &  M.  305.  395. 

(y)    WcOts    V.  FroHT,    7  C.  (2)  7  C.  &  P.  372;  and  see 

&  P.  372 ;    and   see  Judge  v.  May  v.  Brown,  4  D.  &  R.  670. 

Berkeley,  7  C.  &  P.  371.  n.  ;  (a)  ?rtrf/«  v.  Ff flwer,  7  A.  &  E. 

and  Fraser  v.  Berkeley,  7  C.  &  P.  223. 
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tory  means;  for  the  production  of  the  copy  at  the 
stamp  office  is  no  evidence  that  the  libel  ever  came  to 
the  defendant's  knowledge,  or  even  that  other  copies 
of  the  paper  delivered  to  the  stamp  office  were  pub* 
lished  to  tlie  world. 

Defendant  may  also  prove,  in  mitigation  of  damages, 
that  at  the  time  of  speaking  the  slander  he  gave  up 
the  name  of  the  person  from  whom  he  heard  it, 
and  that,  in  fact,  he  did  hear  the  slander  from  that 
person.  (6) 

In  Creevy  v.  Carr  (c),  it  was  held,  that  in  an  action 
for  libel  the  defendant  cannot  show,  in  mitigation  of 
damages,  that  the  libel  had  previously  appeared  in 
another  newspaper,  and  that  the  plaintiff  had  already 
brought  an  action  against  the  proprietors  of  that  news* 
paper,  and  recovered  damages. 

A  defendant  cannot,  in  mitigation  of  damages,  prove 
that  the  libel  was  inserted  in  his  newspaper  upon  the 
authority  of  a  correspondent,  who  had  authenticated 
his  letter  by  his  signature,  (d) 

*<  I  know,''  said  Lord  Denman,  in  the  case  first 
cited,  *'  that  in  a  case  in  the  Common  Pleas  it  has 
"  been  held,  that  a  previous  statement  in  another 
<'  newspaper  is  admissible ;  but  even  that  decision  has 
"  been  very  much  questioned." 

The  case  alluded  to  by  Lord  Denman  is  the  case 
of  Saunders  v.  Mills  (e),  where  it  was  held  that  the 
defendant  might  show,  in  mitigation,  that  he  copied 
the  libellous  paragraph  from  a  public  newspaper,  hut 
not  that  many  other  journals  published  the  same 
statement. 

(6)  Bennett  v.  Bennett,  6  C.  judges  sitting  in  the  Exchequer 
&  P.  588.  Chamber. 

(c)  7  C.  &  P.  64 ;  Gumey,  (d)  Talbutt  v.  Qark,  2  M. 
B.,  after  conferring  with  the    &  R.  312. 

(c)  6  Bing.  213. 
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Where  the  libel  purported  to  be  a  report  of  a 
coroDer  s  inquest,  Lord  Tenterden,  C.  J.,  held  (/),  that 
defendant  might  prove,  in  mitigation  of  damages,  that 
the  proceedings  reported  did  take  place  at  the  coro- 
ner's inquest  Being  that  of  a  justification,  it  is  upon  the 
general  principle  admissible  as  governing  the  damages. 

A  subsequent  apology  has  always  in  practice  been 
considered  to  be  admissible  in  mitigation  of  damages. 

In  the  King  v.  Withers  (^),  an  apology,  which  was 
in  fact  an  aggravation  of  the  libel,  was  read  in  aggra- 
vation upon  the  defendant  being  called  up  for  judg- 
ment ;  and  although  in  civil  cases  there  does  not 
appear  to  have  been  any  direct  decision  upon  this 
point,  yet  it  was  never  questioned. 

Upon  the  principle  of  the  case  just  cited  it  would 
appear  to  follow,  that  an  apology  inserted  imme- 
diately upon  complaint  made  would  be  evidence  to 
disprove  express  malice,  and  consequently  to  reduce 
the  damages.  (A) 

The  opinion  of  the  committee  by  which  the  new 
libel  act  was  framed  appears,  however,  to  have  been, 
that  this  evidence  was  not  generally  admissible,  (i) 

(/)  Eizti  V.  Chapmanf  1  M.  ^  of  the  apology  could  not  be 

&  M.  46.  "  admitted.     It  was  suggested, 

(^)  3  T.  R.    438 ;    and  see  "  through  the  solicitor,  that  our 

infira,  p.  285.  **  apology  ought  to  be  given 

(A)  See  the  Report  of  the  "  to  the  jury.       Mr.  Serjeant 

Select  Committee  on  the  Law  *'  Channell  thought  we  could 

of  De&mation  and  Libel,  p.  47.  "  not  give  it  in  evidence. " 
The   only  evidence   upon  the         Dr.  Gi£fard    was,    however, 

subject  is  the  following : —  iiiistaken  in  his  evidence  on  this 

'*  Q.  102.    Would  not    the  point.     I  -am  assured  that  Mr. 

''  court  now  admit  proof  of  the  Serjeant  Channell  had  no  doubt 

**  apology  ?  of  the  admissibility  of  such  evi- 

'*  A.  The  opinion  of  counsel  dence ;  but  he  advised  that  he 

**  is  not  uniform  upon  that;  did  not  consider  it  prudent  to 

*'  for  in  one  case  to  which  I  give  it,  under  the  circumstances 

*'  have    referred    Mr.  Serjeant  of  the  particular  case. 
**  Channell  hdd,  that  the  p^oof        (t)  Report,  p.  iv. 
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By  the  statute  6  &  7  Vict.  c96.  s.  1.,  founded  upon 
that  report,  it  is  enacted,  that  "in  any  action  for 
<<  defamation  it  shall  be  lawful  for  the  defendant  (after 
'<  notice  in  writing  of  his  intention  so  to  do»  duly 
<<  given  to  the  plaintiff  at  the  time  of  filing  or  deliver- 
<<  ing  the  plea  in  such  action,)  to  give  in  evidence,  in 
"  mitigation  of  damages,  that  he  made  or  offered  an 
"  apology  to  the  plaintiff  for  such  defamation  before 
"  the  commencement  of  the  action,  or  as  soon  after- 
"  wards  as  he  had  an  opportunity  of  doing  so,  in  case 
«  the  action  shall  have  been  commenced  before  there 
'^  was  an  opportunity  of  making  or  offering  such 
"  apology." 

The  act,  therefore,  impliedly  negatives  the  admissi- 
bility of  proof  of  an  apology  in  mitigation  of  damages, 
except  where  the  apology  has  been  made  either  at  the 
earliest  opportunity  after  publication  of  the  libel,  or 
before  action  brought,  and  where  notice  has  been  given 
of  the  intention  to  offer  such  proof. 

Sect.  3. —  Of  the  Evidence  far  Defendant  under  a  Plea 

justifying  as  true* 

The  plea  justifying  as  true,  being  a  certain  and  par- 
ticular statement  of  the  peculiar  facts  of  the  case,  no 
rules  can  be  laid  down  with  regard  to  the  evidence  to 
support  it,  except  the  obvious  general  rule,  that  the 
proofs  must  strictly  support  the  allegations  of  the 
plea. 

It  has  been  held  in  several  cases,  that  a  charge 
of  crime  involved  in  a  plea  of  justification  must  be 
proved  with  precisely  the  same  strictness  under  the 
plea  as  would  be  necessary  under  an  indictment 

In  the  case  of  Chalmers  v.  Shackell  and  others  (k) 

(k)  6  C.  &  P.  475. 
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it  was  expressly  laid  down  that  a  plea  of  justification, 
stating  that  the  defendant  has  committed  forgery  or 
any  other  crime,  must  be  supported  by  the  same  evi- 
dence as  would  be  sufficient  to  convict  the  plaintiflP  if 
he  were  on  trial  for  the  offence.  (/) 

The  same  was  also  held  in  the  case  of  Willmett 
V.  Harmer  and  another,  where  bigamy  had  been 
charged,  (m) 

It  may  sometimes,  indeed,  happen,  that  the  evidence 
under  a  plea  of  justification  may  require  greater 
strictness  than  under  an  indictment ;  for  as  the  proof 
in  the  former  case  is  governed  by  the  allegations  of 
the  plea,  those  allegations  may  require  precise  proof 
in  points  where  they  would  not  have  done  so  in  an 
indictment. 

In  general,  however,  it  is  sufficient  to  prove  the  gist 
of  the  libel.  In  Morrison  v.  Harmer  there  was  an 
allegation  that  the  defendant  '*  had  crushed  the  Hygeist 
"  system  of  wholesale  poisoning,  and  that  several 
^  vendors  had  been  convicted  of  poisoning."  It  was 
held  sufficient  proof  of  the  plea  of  justification,  that 
two  vendors  had  been  convicted  of  manslaughter, 
although  the  evidence  as  to  the  death  being  occa- 
sioned by  not  complying  with  the  printed  regulations 
in  some  respect  varied  from  the  allegation.  There  had 
been,  however,  evidence  for  the  jury  as  to  the  cause 
of  death. 

In  Willmett  v.  Harmer  the  imputation  was,  that  the 
plaintiff  was  guilCy  of  polygamy  in  marrying  three 
wives,  who  were  all  living  at  the  same  time.    The 

(2)  It  is  said  in  the  marginal  «  proved  into  consideration  in 

note  to  this  case,  '*  But  if  the  «  estimating  damages."      The 

*<  evidence  &11  short  of  satisfy-  simiming  up  of  Tindal,  C.  J., 

**  ing  the  jury  that  the  strict  seems,  however,  scarcely  to  go 

'*  l^al  offence  was  committed,  to  this  extent. 
*<  they    may    take    the    facts        (m)  8  C.  &  P.  695. 
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defendant  justified  the  libel  as  true,  naming  the  parties. 
It  was  held  to  be  sufficient  proof  of  the  marriages  to 
show  the  actual  marriages  as  to  two,  and  reputation 
and  cohabitation  as  to  the  third ;  because,  if  by  the 
word  polygamy  the  offence  of  bigamy  is  meant,  the 
substance  of  the  issue  was  made  out  by  proof  of  the 
two  marriages ;  and  if  by  the  term  **  polygamy  "  the 
mere  fact  of  these  marriages  was  meant  as  distinct 
from  the  crime  of  bigamy,  evidence  of  reputation  and 
cohabitation  was  receivable. 

But  the  defendant  must  prove  all  the  material 
allegations  of  his  plea. 

In  Napier  v.  Daniell  (n)  there  was  a  plea  of  justifi- 
cation containing  three  material  allegations,  as  to  one 
of  which  the  jury,  in  the  course  of  the  summing  up, 
expressed  themselves  satisfied  that  the  proof  failed. 
The  judge  told  them  that  to  warrant  a  finding  in 
favour  of  the  defendant  they  must  be  satisfied  that  all 
three  of  the  allegations  were  substantially  made  out* 
The  jury,  upon  this  direction,  returned  a  verdict  for 
the  plaintifi*  upon  this  plea.  The  court  refused  to  set 
the  verdict  aside. 

And  although  it  appears  sufficient  if  the  defendant 
proves  the  substance  of  the  issue,  yet  his  proof  must 
be  strictly  confined  within  the  allegations  of  his  plea. 
He  cannot  travel  out  of  these  in  search  of  evidence  of 
a  general  charge  imputed. 

Moscati  V.  Lawson  decided,  that  where  a  defendant, 
by  his  plea,  stated  certain  facts  as  jtlstifying  him  in  the 
publication  of  a  general  charge,  a  letter  which  did 
not  go  to  prove  any  of  the  specific  allegations  con- 
tained in  the  plea  was  not  evidence,  (o)    Here  there 

(n)  S  Scott,  417 ;  and  see  also        (o)  Moscati  v,  Lawson,  7  C. 
Weaver  ▼.  Lhi/dj  4  D.  &  R.  230 ;     &  P.  35. 
2  B.  &  C.  678.    1  C.  &  P.  295. 
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was  a  plea  justify ing,  calling  the  plaintiff  an  impostor, 
and  stating  certain  facts.  The  defendant  tendered  in 
evidence  a  letter  written  by  plaintiff  in  which  he  stated 
that  he  had  a  stomach  of  a  very  peculiar  construction, 
and  that  in  consequence  of  that  he  resembled  a  rumi- 
nating  animal.  The  contents  of  this  letter  not  being 
one  of  the  specific  facts  of  justification  laid  in  the  plea, 
the  evidence  was  rejected. 

This  is  a  rule  which  follows  from  the  principle  upon 
which  Underwood  v.  Parker  and  J 'Anson  v.  Stuart 
were  decided.  A  man  is  not  to  be  put  upon  the 
defence  of  any  particular  part  of  his  conduct  without 
due  notice ;  and  it  was  not  reasonable  to  expect  that 
the  plaintiff  should  be  prepared  to  prove  the  somewhat 
unusual  facts  contained  in  this  letter,  without  notice 
npon  the  record  that  the  condition  of  his  stomach 
would  be  called  in  question. 

In  pleas  which  do  not  impute  an  indictable  offence  it 
would  appear  that  less  technical  strictness  is  required 
in  the  evidence  of  the  facts.  Thus,  in  Scarth  v.  Gard- 
ner (p),  where  a  plea  of  justification  stated  that  an  infor- 
mation was  laid  before  a  magistrate,  an  examined  copy 
of  the  magistrate's  conviction,  reciting  the  information, 
was  admitted  as  sufficient  proof  of  the  information ; 
and  we  have  already  seen,  in  the  case  of  Willmett  v. 
Harmer,  that  reputation  and  cohabitation  would  be 
proof  of  marriage,  if  the  marriage  were  not  charged  in 
the  plea  as  an  indictable  crime. 

With  respect  to  medical  evidence  in  support  of  a 
plea  of  justification,  the  case  of  Collier  v.  Simpson 
decides  that  a  medical  book  is  not  evidence  to  prove 
an  allegation  in  a  plea  of  justification,  that  a  certain 
dose  is  improper ;  but  persons  of  medical  skill  must 

(j))  Scarth  y.  Gardner,  6  C.  &  P.  38. 

*H   13 


168  THE  LAW  OF   DEFAMATION. 

be  called  to  prove  it,  even  though  their  judgment  may 
be  founded  on  the  statements  in  the  books,  (q)  This, 
however,  is  a  case  rather  illustrative  of  general  rules  of 
evidence,  than  of  the  evidence  admissible  under  a  par- 
ticular form  of  plea.  In  this  case  the  testimony  of 
skilful  men  as  to  the  authority  of  the  book  was  a  very- 
necessary  part  of  the  evidence  of  the  fact  required. 

Sect.  4. —  Of  the  Evidence  far  Defendant  under  other 

Pleas  of  Justification. 

With  respect  to  the  other  pleas  of  justification,  the 
evidence  required  to  support  them  is  sufficiently 
pointed  out  in  those  parts  of  this  treatise  which  treat 
of  the  pleas  themselves,  and  of  the  averments  necessary 
to  their  validity. 

(q)   CoUier  v.  Simpton,  a  C.  &  P.  73. 
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CHAPTER  VIII. 


OP   THE  CIVIL  REMEDY  BY    ACTION,— CONTINUED. 


7^  Riffht  to  begin — Course  <^  Evidence — Dtreetioa 
to  tie  Jury— Excessive  Damages —  Verdict — Amend- 
ment by  Judge  at  Nisi  Prius. 

According  to  the  recent  resolutions  of  the  judgesi 
the  plaintiff  shall  begin  in  all  actions  for  libel  and 
slander;  and  this,  although  the  general  issue  be  not 
pleaded,  and  the  affirmaUve  of  the  issue  lie  on  the 
defendant,  (a) 

As  to  the  course  of  the  evidence,  it  has  been  decided 
that  where  pleas  in  justification  are  pleaded  the  plain- 
tiff may,  in  the  outset,  give  all  the  evidence  he  intends 
to  offer  to  rebut  such  justification,  or  he  may  reserve 
it  in  reply  to  evidence  produced  by  the  defendant; 
but  he  is  not  entitled  to  give  part  of  such  evidence  in 
the  first  instance,  and  reserve  the  remainder  for  the 
reply  to  the  defendant's  case.(&) 

The  Judge,  upon  the  trial,  has  a  right  to  be  informed 
of  the  purpose  for  which  evidence  is  offered,  and  if,  in 
the  absence  of  such  information,  he  reject  evidence 
which  he  suppose  to  be  offered  for  the  purpose  of 
proving  the  truth  of  the  libellous  matter  under  the 

(a)  Carltr  v.  Jbntt,  6  a  &  P. 
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general  issue,  but  which  in  fact  is  oiTered  for  another 
purpose,  the  court  will  not  grant  a  new  trial,  (e) 

As  to  the  direction  of  the  judge,  it  is  sufficient  if  he 
define  to  the  jury  what  a  libel  is,  and  leave  it  to  them 
generally  whether  the  present  matter  come  within  that 
definition,  ((f)  He  is  not  bound  to  give  his  own 
opinion.  («)  But  it  should  not  be  left  to  the  jury  to 
determine  whether  the  intention  of  the  libel  was  to 
injure  the  plaintiff,  but  whether  the  tendency  was 

80.(/) 

And  where  three  witnesses  were  called  for  the 
plaintiff,  the  evidence  of  two  of  whom  was  quite  incon- 
sistent with  the  notion  of  a  confidential  communication, 
it  was  held  that  it  was  not  a  misdirection  in  the  judge 
to  leave  it  to  the  jury  to  say  whether  or  no  they 
believed  the  communication  to  be  confidential,  and  it 
was  not  necessary  for  him  to  tell  them  in  distinct 
terms,  that  if  they  believed  the  evidence  they  must  find 
for  the  plaintiff,  (g) 

A  new  trial  will  not  be  granted  in  actions  for  defa- 
mation on  the  ground  of  excessive  damages,  unless  the 
damages  are  so  outrageous  as  to  induce  a  strong  pre- 
sumption of  partiality  in  the  jury  (A) ;  "  for  it  is  impos- 
"  sible  for  the  court  to  tell  what  value  to  set  upon 

the  honour  of  the  plaintiff;  the  jury  are  by  law  judges 

of  the  damages,  and  it  would  be  very  inconvenient 
^<  to  examine  upon  what  account  they  gave  their 
"  verdict." 

After  trial,  and  a  verdict  of  100^  returned,  the 
court  refused  to  allow  the  plaintiff  to  have   a  new 


it 


(c)  Rex  V.  Grant,  3  N.  &  M.         (/)  Fiaher  v.  Clement,  10  B. 
106.  &  C.  472. 

(d)  PamiiterY.C(mpland,6M.        (g)  Picton  v.  Jackman,  6  C« 
&  W.  105.  &  P.  257. 

(e)  Baylii  y.  Lawrence,  11  A.         (A)   Towntihend  v.  Hvgheh  2 
&  £.  d20.  Mod.  150. 
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trial,  and  to  be  allowed  to  plead  the  truth  of  the  words, 
upon  any  terms.  The  affidavits  disclosed  an  ample 
justification,  and  also  stated  that  the  general  issue  only 
was  pleaded,  through  the  mistake  of  the  pleader,  (t) 

Where  the  declaration  consists  of  several  counts, 
and  there  is  any  doubt  as  to  the  validity  of  either  of 
them,  the  damages  should  be  assessed  severally,  or  the 
verdict  should  be  taken  only  upon  those  counts  upon 
which  no  doubt  can  arise,  otherwise  judgment  will  be 
arrested,  (k)  Where,  indeed,  it  appears  from  the  judges 
notes  that  no  evidence  was  given  upon  the  defective 
count,  it  would  seem,  although  Lord  Camden  thought 
otherwise,  that  the  postea  may  be  amended,  and  a 
verdict  as  to  that  count  entered  for  the  defendant  (/) ; 
but  where  evidence  has  been  given  upon  the  defective 
eount,  there  is  some  doubt  whether  the  court  of 
Qtteen*s  Bench  will  grant  a  venire  de  novo  to  sever  the 
damages,  (m) 

The  general  issue  is  divisible ;  and  when  the  plaintiff 
proves  sufficient  of  the  material  inuendoes  to  give  him 
a  cause  of  action,  but  fails  in  the  proof  of  others,  the 
proper  course  is  to  take  a  general  verdict  for  the 
plaintiff;  but  the  defendant  will  be  allowed  the  costs 
of  those  parts  of  the  declaration  which  were  found  not 
to  apply  to  the  plaintiff,  (n) 

Where  there  are  pleas  of  not  guilty,  and  a  justifica- 
tion, and  the  jury  find  a  verdict  for  defendant  on  the 
first  issue,  it  has  been  held  that  they  should  be  dis- 

(i)  Kirby  v.  Simpson,  3  Bowl         (m)  2  Will   Saund.  171  d. ; 

P.  C.  791.  ITolt  V.  SchdUfidd,  6  T.  R.  694. 

(A)  Hott  V.  Scholejield,  6  T.  R.  The  venire  de  noyo  was  awarded 

694 ;  Day  v.  Robinson,  4  N.  &  in  Day  v.  Robinsonf  supra. 
M.  884  ;  1  A.  &  E.  554.  (n)  Prudhomme  y,Fra»er,2A' 

(Z)  Beevor  v.  Hides,  2  Wils.  &  E.  648. 
SOO. 
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charged  from  giving  a  yerdict  upon  the  second  issue,  (o) 
But  in  the  subsequent  case  of  Empson  v.  Fairfax  (p), 
where  a  verdict  had  been  given  for  the  defendant 
under  not  guilty,  and  for  the  plaintiff,  in  the  absence 
of  evidence,  upon  the  plea  of  justification,  and  the 
defendants,  obtaining  the  record,  prepared  the  postea, 
alleging  that  the  jury  found  for  the  defendants,  but 
were  discharged  by  consent  from  giving  any  verdict 
on  the  second  issue,  the  court  held  that  the  defen-* 
dants  were  not  justified  in  thus  preparing  the  postea, 
and  that  the  plaintiff  was  entitled  to  the  verdict  and 
costs  on  the  second  issue. 

It  will  here  be  proper  to  treat  of  that  power  of 
amendment  given  by  statute  to  judges  at  nisi  prius, 
a  power  which  has  acted  in  no  cases  more  extensively 
or  more  beneficially  than  in  actions  for  defamation. 
It  has,  indeed,  been  said,  that  an  egregious  instance  of 
the  practice  of  swelling  the  pleadings,  in  an  action  of 
slander,  to  inordinate  size,  by  distinct  counts,  varying 
the  expressions  charged  in  every  possible  manner,  had 
no  small  influence  in  producing  the  more  recent 
alteration  in  our  law  in  this  respect 

The  first  statute  was  the  9  Geo.  4.  c  15.  which 
enacted  as  follows :  *^  Whereas  great  expense  is  often 
"  incurred,  and  delay  or  failure  of  justice  takes  place, 
"  at  trials,  by  reason  of  variances  between  writings 
"  produced  in  evidence,  and  the  recital  or  setting 
"  forth  thereof  upon  the  record  on  which  the  trial 
<<  is  had,  in  matters  not  material  to  the  merits  of 
**  the  case,  and  such  record  cannot  now  in  any  case 
^^  be  amended  at  the  trial,  and  in  some  cases  can- 
"  not  be  amended  at  any  time;  for  remedy  thereof 

(o)  ItdberUon  v.  M*DoHga%  4         (p)  3  N.  &  P.  385. 
Bing.  670;  3  C.  &  P.  259. 
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"  be  it  enacted,  that  it  shall  and  may  be  lawful  for 
**  every  court  of  record  holding  plea  in  civil  actions, 
"  any  judge  sitting  at  nisi  prius,  and  any  court  of  oyer 
'*  and  terminer  and  general  gaol  delivery,  in  England, 
"  Wales,  the  town  of  Berwick-upon-Tweed,  and  Ireland, 
"  if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause 
"  the  record  on  which  any  trial  may  be  pending 
**  before  any  such  judge  or  court  in  any  civil  action, 
"  or  in  any  indictment  or  information  for  any  mis- 
*<  demeanor,  when  any  variance  shall  appear  between 
*<  any  matter  in  writing  or  in  print  produced  in 
*^  evidence,  and  the  recital  or  setting  forth  thereof  upon 
'*  the  record  whereon  the  trial  is  pending,  to  be  forth- 
**  with  amended  in  such  particular  by  some  ofiicer  of 
"  the  court,  on  payment  of  such  costs  (if  any)  to  the 
"  other  party  as  such  judge  or  court  shall  think  reason - 
"  able,  and  thereupon  the  trial  shall  proceed  as  ii 
"  no  such  variance  had  appeared ;  and  in  case  such 
''  trial  shall  be  had  at  nisi  prius,  the  order  for  the 
"  amendment  shall  be  indorsed  on  the  postea,  and 
'*  returned  together  with  the  record,  and  thereupon 
^<  the  papers,  rolls,  and  other  records  of  the  court 
'*  from  which  such  record  issued  shall  be  amended 
"  accordingly.*' 

Upon  this  statute,  where  the  allegation  was  of  a  fact 
totally  different  from  the  proof  (9),  and  where  a  written 
instrument  was  not  professed  to  be  set  out  or  recited 
in  the  pleadings  (r),  the  variance  was  held  not  to  be 
amendable.  In  one  case  Lord  Tenterden  refused  to 
allow  an  amendment  where  the  variance  could  not 
have  occurred,  had  common  care  been  used  in  drawing 

{q)  Webb  V.  Hm,  1  M.  &  M.  P.  594;  Jelf  v.  Oriel,  4  C.&  P. 
253;  3  C.  &  P.  485.  22. 

(r)  Hyder  v.  MaUbon,  3  C.  & 
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the  declaration.  It  was  ak»o  held  under  this  statute, 
that  the  power  of  the  judge  at  the  trial  could  not  be 
afterwards  questioned  before  the  court  (i) 

The  provisions  of  this  statute  were  extended  by  the 
S  &  4  W.  4.  c.  42.  By  section  23.  of  this  statute  it  was 
enacted  as  follows : 

**  And  whereas  great  expense  is  often  incurred,  and 
^*  delay  or  failure  of  justice  takes  place,  at  trials,  by 
**  reason  of  variances  as  to  some  particular  or  par-* 
<<  ticulars  between  the  proof,  and  the  record  or  setting 
'*  forth  on  the  record  or  document  on  which  the  trial 
"  is  had,  of  contracts,  customs,  prescriptions,  names, 
<<  and  other  matters  or  circumstances  iiot  material  to 
"  the  merits  of  the  case,  and  by  the  mis-statement 
<<  of  which  the  opposite  party  cannot  have  been  pre- 
"  jttdiced ;  and  the  same  cannot  in  any  case  be  amended 
^^  at  the  trial,  except  where  the  variance  is  between 
"  any  matter  in  writing  or  in  print  produced  in 
<<  evidence  and  the  record:  And  whereas  it  is  ex« 
<^  pedient  to  allow  such  amendments  as  herein-after 
<<  mentioned  to  be  made  on  the  trial  of  the  cause ;  be 
'<  it  therefore  enacted,  that  it  shall  be  lawful  for  any 
"  court  of  record  holding  plea  in  civil  actions,  and 
^<  any  judge  sitting  at  nisi  prius,  if  such  court  or  judge 
<<  shall  see  fit  so  to  do,  to  cause  the  record,  writ,  or 
'*  document  on  which  any  trial  may  be  pending  before 
^<  any  such  court  or  judge,  in  any  civil  action,  or  in 
<<  any  information  in  the  nature  of  a  quo  warranto, 
<<  or  proceedings  on  a  mandamus,  when  any  variance 
<<  shall  appear  between  the  proof  and  the  recital  or 
'*  setting  forth  on  the  record,  writ,  or  document  on 
<<  which  the  trial  is  proceeding,  of  any  contract, 
^'  custom,  prescription,  name,  or  other  matter,  in  any 

(«)  Parker  ▼.  Ode,  1  D.  P.  C.  643. 
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^*  particular  or  particulars,  in  the  judgment  of  such 
**  court  or  judge,  not  material  to  the  merits  of  the  case, 
**  and  by  which  the  opposite  party  cannot  have  been 
*'  prejudiced  in  the  conduct  of  his  action,  prosecution, 
**  or  defence,  to  be  forthwith  amended  by  some  officer 
**  of  the  court  or  otherwise,  both  in  the  part  of  the 
pleadings  where  such  variance  occurs,  and  in  every 
other  part  of  the  pleadings  which  it  may  become 
necessary  to  amend,  on  such  terms  as  to  payment  of 
*^  costs  to  the  other  party,  or  postponing  the  trial  to 
'^  be  had  before  the  same  or  another  jury,  or  both 
*'  payment  of  costs  and  postponement,  as  such  court 
**  or  judge  shall  think  reasonable ;  and  in  case  such 
**  variance  shall  be  in  some  particular  or  particulars^  in 
^<  the  judgment  of  such  court  or  judge,  not  material  to 
'<  the  meiits  of  the  case,  but  such  as  that  the  opposite 
**  party  may  have  been  prejudiced  thereby  in  the 
**  conduct  of  his  action,  prosecution,  or  defence,  then 
*<  such  court  or  judge  shall  have  power  to  cause  the 
**  same  to  be  amended  upon  payment  of  costs  to  the 
*^  other  party,  and  withdrawing  the  record  or  post* 
'^  poning  the  trial  as  aforesaid,  as  such  court  or  judge 
"  shall  think  reasonable ;  and  after  any  such  amend- 
**  ment  the  trial  shall  proceed,  in  case  the  same  shall 
*^  be  proceeded  with,  in  the  same  manner  in  all 
'<  respects,  both  with  respect  to  the  liability  of  wit- 
*^  nesses  to  be  indicted  for  perjury,  and  otherwise,  as 
*^  if  no  such  variance  had  appeared ;  and  in  case  such 
*^  trial  shall  be  had  at  nisi  prius,  or  by  virtue  of  such 
*'  writ  as  aforesaid,  the  order  for  the  amendment  shall 
**  be  indorsed  on  the  postea  or  the  writ,  as  the  case 
**  may  be,  and  returned  together  with  the  record  or 
^*  writ,  and  thereupon  such  papers,  rolls,  and  other 
•*  records  of  the  court  from  which  such  record 
**  or  writ  issued,  as  it  may  be  necessary  to  amend, 
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*^  shall  be  amended  accordingly ;  and  in  case  the  trial 
*^  shall  be  had  in  any  court  of  record,  then  the  order 
**  for  amendment  shall  be  entered  on  the  roll  or  other 
<^  document  upon  which  the  trial  shall  be  had ;  pro- 
"  yided  that  it  shall  be  lawful  for  any  party  who  is 
«  dissatisfied  with  the  decision  of  such  judge  at  nisi 
"  priuSy  sheriff  or  other  officer,  respecting  his  allow- 
'*  ance  of  any  such  amendment,  to  apply  to  the  court 
*^  from  which  such  record  or  writ  issued  for  a  new 
"  trial  upon  that  ground,  and  in  case  any  such  court 
<<  shall  think  such  amendment  improper  a  new  trial 
<<  shall  be  granted  accordingly  on  such  terms  as  the 
*^  court  shall  think  ^t,  or  the  court  shall  make  such 
*'  other  order  as  to  them  may  seem  meet." 

Upon  this  statute  several  decisions  affecting  the 
action  for  defamation  have  occurred.  In  Smith  v. 
Knowelden  (t),  it  was  stated  by  Bosanquet,  J.,  that 
the  action  for  slander  was  expressly  contemplated 
when  the  rule  of  Hilary  term,  4  W.  4.,  was  under  con- 
sideration, and  considered  to  be  within  the  provisions 
of  these  acts. 

In  this  case  the  words  laid  in  the  declaration  were, 
^<  S.  has  got  himself  into  trouble ;  he  is  out  on  bail  for 
*^  100/.,  and  he  is  to  be  tried  at  the  Old  Bailey  next 
*^  Monday,  for  buying  cocks  which  have  been  stolen 
<^  from  P.  and  Co.  by  one  of  their  apprentices,  who 
^<  sold  them  to  a  person  named  W.,  who  again  sold 
"  them  to  S."  The  words  proved  were,  "  S.  has  got 
^'  himself  into  trouble ;  he  is  out  on  bail  for  100/.,  and 
"  /  have  heard  he  is  to  be  tried,  &c."  This  was  held 
to  be  a  variance  which  the  judge  has  power  to  amend 
at  nisi  prius. 

The  general  object  of  the  legislature  in  passing  this 

(t)  2  Scott*s  N.  R.  662. 
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enactment  was  to  prevent  an  accumulation  of  counts, 
and  it  would  be  unjust  to  tie  a  plaintiff  down  to  sucb 
tery  straight  limits  as  tfae  new  rules  of  pleading  have 
done,  if  he  were  not  afterwards  at  nisi  prius  to  be 
permitted  to  have  a  liberty  of  amending  as  large  as 
the  statute  contemplated.  The  word  "  merits,"  in  the 
3  4  4'W.4.  C.42.  s.  23.  means  substantially  tbat  which 
the  parties  abstractedly  came  to  try.  (w) 

la  Foster  v.  Pointer  (»)  the  libel  was  laid  as  "  con- 
"  taiaed  in  and  being  an  article  in  a  certain  weekly 
"  printed  publication  or  paper  called  The  Paul  Pry." 
The  proof  of  publication  was  of  a  printed  slip  con- 
taioing  the  lihel  charged.  The  judge  amended  the 
declaration  at  the  trial  by  striking  out  these  words. 

In  Pnidhomme  v.  Fra8er(y),  decided  under  the 
former  of  these  statutes,  Lord  Denman  refused  to  allow 
a  plaintiff  in  libel  to  amend  his  declaration  at  the  trial 
hy  sinking  out  part,  where  he  had  introduced  matters 
OS  the  record  which  never  ought  to  have  been  put 

But  if  the  error  is  one  which  cannot  have  misled 
the  parties,  the  amendment  will  be  allowed,  without  re- 
lerence  to  the  character  of  the  acdon,  and  parties  must 
not  come  down  to  trial  on  the  ground  that  there  is  a 
variance  in  the  record  which  they  suppose  a  judge  will 
not  rectify,  (a) 

Tlie  amendment  must,  however,  be  made  during 
trill,  and  before  verdict,  (a) 

If  the  judge  allow  an  amendment  beyond  his  power 
the  court  will  not  interfere,  unless  it  appear  hy  affi- 

(b)  See  also   Smith  v.  Braa-  (t)  Doe   d.  Mamotl   »,  Ed- 

drnn.  3  Scott's  N.  R.  p.  539.  Kotdi,  1  M.  &  R.  331, 

(i)  9  C  &  P.  718.  (a)  BraikUr  ».  Jadaen,  S  D. 

(y)2A.  ftE.  645:   S.C.  at  P.  C.  784. 
N.  F.  1  M.  &  R.  435. 
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davit  that  the  defendant  had  a  good  defence,  with 
which  he  was  not  prepared  at  the  time,  (b) 

In  Stansbury  v.  Matthews  (c)  Lord  Abinger  said, 
^  The  power  of  amendment  given  by  the  statute  vests 
**  a  wide  discretion  in  the  judge.  If  he  exercises  it  to 
"  the  best  of  his  information  at  the  time,  and  does  not 
"  plainly  appear  to  have  been  wrong,  the  court  will 
"  not  interfere." 

But  it  has  been  held  (d)  that  the  court  in  banc  can- 
not control  the  discretion  of  the  judge  at  nisi  prius  in 
refusing  an  amendment. 

And  it  appears  that  the  3  &  4W. 4.  c.42.  8.23. 
applies  to  cases  tried  before  the  sheriff,  (e)  But  this 
is  a  point  which  can  hardly  arise  in  actions  of 
defamation. 

(b)  Statuhtny  ▼.  Matthews,  7         ((2)  Doe  d.  Poole  ▼.  Erringtmf 
D.  P.  C.  25.  1  Ad.  &  E.  750. 

(c)  4  M.  &  W.  343.  («)  Hm  v.  Saft,  2  C.  &  M, 

420;  4T3rr.  271. 


J 
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CHAPTER  IX, 

OF  THE   CIVIL   REMEDY   BY   ACTION,  —  CONTINUED. 

OF    THE   COSTS. 

The  costs  in  actions  for  defamation  have  been 
affected  by  several  statutes. 

The  statute  21  Jac  1.  c.  16.  enacts,  that  *<  in  all 
*^  actions  upon  the  case  for  slanderous  words,  to  be 
*'  sued  or  prosecuted  in  any  of  the  courts  of  record  at 
<'  Westminster,  or  in  any  court  whatsoever  that  hath 
**  power  to  hold  plea  of  the  same,  if  the  jury  upon  the 
**  trial  of  the  issue  in  such  action,  or  the  jury  that 
"  shall  inquire  of  the  damages  (a),  do  find  or  assess 
<'  the  damages  under  forty  shillings,  then  the  plaintiff 
"  or  plaintiffs  in  such  action  shall  have  and  recover 
**  only  so  much  costs  as  the  damages  so  given  or 
<'  assessed  amount  unto,  without  any  further  increase 
**  of  the  same ;  any  law,  statute,  or  usage  to  the  con- 
(<  trary  notwithstanding." 

This  statute  is  expressly  confined  to  actions  for 
slanderous  words,  and  it  has  been  construed  strictly  to 
apply  only  to  words  which  are  slanderous  in  themselves. 
It  does  not,  therefore,  apply  to  actions  for  libel,  nor  to 
Bcandalum  magnatum,  nor  to  actions  for  words  which 
have  become  actionable  in  consequence  of  the  accrual 
from  them  6f  a  special  damage,  (b) 

And  if  the  words  were  slanderous  in  themselves,  the 
averment  and  proof  of  special  damage  will  not  take 
the  case  out  of  the  statute,  unless  it  appear,  by  a 

(«)  2  Str.  934.  ,  (6)  See  Tidd's  Practice,  where 

the  cases  are  collected. 

I  6 
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special  verdict  and  separate  asBessment,  that  the  jury 
awarded  damages  for  the  special  damage,  (c) 

The  statute  doea  not  apply  to  actions  for  malicious 
proaecutioii ;  therefore,  where  a  couat  for  malicious 
prosecutioQ  was  added  to  a  count  for  slcuiderous  words, 
aad  the  jury  returned  a  general  verdict  below  forty 
shillings,  the  statute  was  held  not  to  apply.  (</) 

And  where  one  count  of  the  declaration  lays  words 
not  actionable  in  themselves,  with  special  damages, 
and  other  counts  contain  actionable  words,  a  general 
verdict  under  forty  shillings  is  not  within  the  statute; 
for  the  statute  does  not  apply  to  the  count,  the  gist  of 
which  depends  upon  the  special  damage,  and  the  jury 
having  found  for  the  pltuntiff  upon  that  count  as  welt 
as  the  others,  the  plaintiff  was  entitled  to  full  costs,  (e) 

As  to  courts  of  inferior  jurisdiction,  it  was  enacted 
by  the  statute  58  Geo.  S.  c  30.  s.  2.  that  "  in  all  actions 
"  for  slanderous  words  in  any  court  which  hath  not 
"  jurisdiction  lo  hold  plea  to  the  amount  of  forty 
"  shillings  in  such  suits,  if  the  jury  assess  the  da- 
"  mages  under  thirty  shillings,  the  plaintiff  shall  re- 
"  cover  only  so  much  costs  as  the  damages  so  given 
"  or  assessed  shall  amount  to,  without  further  in- 
"  crease." 

This  statute  was  passed  because  the  courts,  by 
holding  that  the  statute  of  21  Jac.  1.  applied  to  courts 
holding  pleas  to  a  less  amount  than  forty  shilliags, 
had  in  effect  ousted  these  courts  of  their  juriidic- 
tion.  (/) 

The  statute  of  the  43  Eliz.  c.  6.  applied  to  actions 
for  defamation.     Section  2  of  this  statute  enacted  that 

(e)  See  Tidd'sPrartice, where  {»)  S  H.  BL  S31. 

the  cases  ace  coll i>c ted.  (/)  1  Raf.  181 ;  HuUoekon 

(rf)  Carter  t,  Flik,  Str.  645  ;  Carts,  38. 
Barry    v.    Perry,     Bay.    1588; 
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"  if  upon  any  action  personal  to  be  brought  in  any  of 
"  Her  Majesty's  courts  at  Weetminster,  not  being  for 
"  any  title  or  interest  of  lands,  nor  concerning  the 
"  freehold  or  inheritance  of  any  lauds,  nor  for  any 
"  battery,  it  shall  appear  to  the  judges  of  the  same 
"  court,  and  eo  signified  or  set  down  by  the  justices 
''  before  whom  the  same  shall  be  tried,  that  the  debt 
"  or  damages  to  be  recovered  therein  in  the  same  ■ 
"  conrt  shall  not  amount  to  the  sum  of  forty  shillings 
**  or  above,  that  in  every  such  case  the  judges  or 
"  justices  before  whom  any  such  action  shall  be  pur- 
''  sued  shall  not  award  for  costs  to  the  party  plaintiff 
"  any  greater  or  more  costs  than  the  sum  of  the  debt 
"  or  damages  •so  recovered  shall  amount  unto,  but 
"  leas,  at  their  discretions." 

In  Simpson  v.  Hurdis(p)  the  defendant  pleaded, 
first,  die  general  issue;  secondly,  a  justification;  and, 
thirdly,  that  it  was  a  privileged  communication.  The 
jury  foand  a  verdict  for  the  plamtiff  upon  all  the  issues, 
with  a  shilling  damages.  The  judge  certified  under  the 
43  Eliz.  c.  6.  s.  2.,  and  the  master  refused  to  allow 
the  pituntiff  costs.  On  motion  for  a  review  of  the 
taxation,  it  was  contended  that  by  Reg.  Gen.  H.  T. 
4  W.  4.  No.?.,  as  the  defendant  did  not  proceed  upon  his 
special  pleas,  and  as  it  appeared  they  were  nnneces- 
sary,  the  plaintifi*  ought  to  have  been  allowed  his  costs 
on  those  issues.  The  court,  however,  held  that  the 
certificate  operated  to  deprive  the  plaintiff  of  all  his 
costs.  Per  Parke,  B.,  "  that  rule  is  subservient  to  the 
"  statute  of  Elizabeth." 

But  now  by  the  statute  of  3&4VicL  g.24., 
generally  called  Lord  Denman's  act,  the  act  of  the 
43d  Elizabeth  is  repealed,  so  far  as  it  relates  to  costs  in 
trespass,  and  trespass  on  the  case. 

Cj)  6  D.  P.  C304;  3  M.  &  W.  84.  S.  C. 
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In  lien  of  the  provUions  of  that  acti  the  new  statute 
pravidea,  section  2,  "  That  if  the  plaintitf  in  any  action 
"  of  trespass,  or  of  trespass  on  the  case,  brought  or  to 
"  be  broDght  in  any  of  her  majesty's  courts  at  WeBt< 
"  minster,  or  in  the  court  of  Common  Pleas  at  Lancaster, 
"  or  in  the  coart  of  Common  Pleas  at  Durham,  shall 
"  recover  by  the  verdict  of  a  jury  less  damages  than 
"  forty  shillings,  such  plaintiff  sh^  not  be  entitled  to 
"  recover  or  obtain  from  the  defendant  in  respect  of 
"  such  verdict  any  costs  whatever,  whether  it  shall  be 
*'  given  upon  any  issue  or  issues  tried,  or  judgment 
"  shall  have  passed  by  default,  unless  the  judge  or 
"  presiding  officer  before  whom  such  verdict  shall 
"  be  obtained  shall  immediately  aflerwards  certify  on 
"  the  back  of  the  record,  or  on  the  writ  of  trial  or 
"  writ  of  inquiry,  that  the  action  was  really  bronght 
"  to  try  a  right,  besides  the  mere  right  to  recover 
"  damages  for  the  trespass  or  grievance  for  which  the 
"  action  shall  have  been  brought,  or  that  the  trespass 
"  or  grievance  in  respect  of  which  the  action  was 
"  brought  was  wilful  and  malicious." 

Under  this  statute  it  has  been  defflded  tiuX  a  judge 
has  power  to  certify,  in  actions  of  libel,  that  the 
grievance  complained  of  was  wilful  and  malicious ;  bat 
in  order  to  justify  the  jndge  in  certifying  under  this 
statute,  he  must  be  satisfied  that  the  conduct  of  the 
defendant  arose  from  personal  malice.  (A) 
'  The  discretion  of  the  judge,  ia  granting  this  certifi- 
cate is  absolute ;  the  court  has  no  jurisdiction  to  review 
his  decision,  (i) 

In  the  case  of  Prodhomrae  v.  Fraser  (A),  already  re- 
ferred  to  to  show  that  the  general  issue  is  divisible,  the 

8M.  A 
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.  Foi-ltr,  8  M.  ft        (i)  Ba^tr  ».  lloBitr, 

J.a-n. 

W.  513. 

(i)  4N.  iM.  512. 
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jury  found  that  a  very  small  portion  of  the  publications 
charged  as  libellous  was  intended  to  apply  to  the  plain- 
tiff. It  was  then  held,  that  although  the  plaintiff  was 
entitled  to  the  verdict,  the  defendant  was  entitled  to 
the  costs  of  the  issues  raised  upon  that  part  of  the 
declaration  containing  the  matter  which  had  been 
found  by  the  jury  not  to  apply  to  the  plaintiff. 

But  where  there  were  several  issues,  and  the  plaintiff 
succeeded  on  one  and  the  defendant  on  the  others,  and 
the  defendant's  witnesses  were  as  necessary  on  the 
issues  found  against  him  as  to  those  found  for  him,  it 
was  held  that  the  plaintiff  was  entitled  to  the  costs  of 
all  his  witnesses  upon  the  issues  found  for  him,  and  the 
defendant  to  none  of  his.  (/) 

And  where  the  master  had  allowed  the  expenses  of 
witnesses  who  had  been  subpoenaed  to  prove  facts 
which  were  admitted  in  the  libel  itself,  the  taxation 
was  directed  to  be  reviewed,  (m) 

If  a  jury  inquire  what  amount  of  damages  will  carry 
costs,  and  the  under  sheriff  is  mistaken  in  his  answer, 
this  is  no  ground  for  a  new  trial,  (n) 

When  there  are  several  defendants,  and  some  demur 
to  certain  counts  of  the  declaration,  and  others  plead  to 
those  counts,  those  who  have  judgment  on  the  demurrer 
cannot  tax  their  costs  on  that  judgment  before  the 
other  issues  had  been  tried,  (o) 

As  to  requiring  security  for  costs  there  seems  to  be 
no  rule  distinguishing  actions  for  defamation  from 
other  actions.  In  Pisani  v.  Lawson  (p)  the  court 
refused  to  require  security  beyond  4fOO/.,  although  the 

(0  Riduirdi  v.  Cokefh  1  D.  195;  Graters.  CoOard,  6  D.  P. 
P.  C.  533.  C.  503. 

(m)  BagnaB  v.  Underwood,  (o)  Forbes  y.  Gregory,  1  C-  &, 
11  Price,  510.  M.  435 ;  1  D.  P.  C.  679 ;  S.  C. 

(m)  Levy  y.  ^Blne,  4  Bing.     S  Tyrw.  385. 

(jp)  5  Scott,  418. 
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derendant  swore  that,  for  the  purposes  of  bis  de- 
fence, he  should  require  to  briog  over  a  large  number 
of  witnesses  from  Turkey ;  Tindal,  C>  J^  saying, 
"  I  feel  reluctant  to  throw  too  great  a  burden  upon 
"  a  foreigner.  The  sum  for  which  the  defendant 
"  has  already  got  security  is  large ;  to  increase  it 
"  would  be  very  much  like  a  denial  of  justice  to  the 
•<  plaintiff." 
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CHAPTER  X. 

OF   THE   CIVIL   REMEDY   BY   ACTION, — CONTINUED. 
OP   PROCEEDINGS    INCIDENT    TO    THE    ACTION. 

Under  some  circumstances  the  courts  will  in  a  sum- 
mary manner  stay  proceedings  in  an  action  for 
defamation. 

The  statute  3  Vict  c.  9.  has  created  a  new  class  of 
cases  of  this  description.  The  first  section  of  this  act 
recites  **  that  it  is  essential  to  the  due  and  effectual 
<<  exercise  and  discharge  of  the  functions  and  duties 
"  of  parliament,  and  to  the  promotion  of  wise  legisla- 
"  tion,  that  no  obstructions  or  impediments  should 
**  exist  to  the  publication  of  such  of  the  reports,  papers, 
'*  votes,  or  proceedings  of  either  house  of  parliament, 
**  as  such  house  of  parliament  may  deem  fit  or  neces- 
^  sary  to  be  published,  but  that  obstructions  or  impe- 
**  diments  to  such  publication  had  arisen,  and  thereafter 
'^  might  arise,  by  means  of  civil  or  criminal  proceedings 
<<  being  taken  against  persons  employed  by  or  acting 
"  under  the  authority  of  the  houses  of  parliament,  or  one 
^  of  them,  in  the  publications  of  such  reports,  papers, 
*^  votes,  or  proceedings ;  and  that  for  remedy  whereof 
**  it  was  expedient  that  more  speedy  protection  should 
**  be  afforded  to  all  persons  acting  under  the  authority 
«  aforesaid,  and  that  all  such  civil  or  criminal  pro- 
<<  ceedings  should  be  summarily  put  an  end  to,  and 
*<  determined  in  manner  therein-after  mentioned.*'  It  is 
then  enacted,  *'  that  it  shall  and  may  be  lawful  for  any 
**  perpon  or  persons  who  now  is  or  are  or  hereafter 
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<<  shall  be  a  defendant  or  defendants  in  any  civil  or 
<<  criminal  proceeding  commenced  or  prosecuted  in 
««  aoy  manner  soever  for  or  on  account  or  in  respect 
*^  of  the  publication  of  any  such  report,  paper,  votes, 
**  or  proceedings,  by  such  person  or  persons,  or  by  his, 
"  her,  or  their  servant  or  servants,  by  or  under  the 
^*  authority  of  either  house  of  parliament,  to  bring 
"  before  the  court  in  which  such  proceeding  shall 
**  have  been  or  shall  be  so  commenced  or  prosecuted, 
*•  or  before  any  judge  of  the  same  (if  one  of  the 
f*  superior  courts  at  Westminster),  first  giving  twenty- 
'^  four  hours  notice  of  his  intention  so  to  do  to  the 
**  prosecutor  or  plaintiff  in  such  proceeding,  a  certi- 
*'  ficate  under  the  hand  of  the  lord  high  chancellor 
'*  of  Great  Britain,  or  the  lord  keeper  of  great  seal, 
or  of  the  speaker  of  the  house  of  lords,  for  the 
time  being,  or  of  the  clerk  of  the  parliaments,  or  of 
**  the  speaker  of  the  house  of  commons,  or  of  the 
<<  clerk  of  the  same  house,  stating  that  the  report, 
"  paper,  votes,  or  proceedings,  as  the  case  may  be,  in 
••  respect  whereof  such  civil  or  criminal  proceeding 
"  shall  have  been  commenced  or  prosecuted  was  pub'* 
**  lished  by  such  person  or  persons,  or  by  his,  her,  or 
<<  their  servant  or  servants,  by  order  or  under  the 
*<  authority  of  the  house  of  lords  or  of  the  house  of 
"  commons,  as  the  case  may  be,  together  with  an  afii- 
<<  davit  verifying  such  certificate ;  and  such  court  or 
"  judge  shall  thereupon  immediately  stay  such  civil  or 
^*  criminal  proceeding,  and  the  same,  and  every  writ  or 
"  process  issued  thereon,  shall  be  and  shall  be  deemed 
'<  and  taken  to  be  finally  put  an  end  to,  determined, 
*^  and  superseded  by  virtue  of  this  act." 

The  second  section  enacts,  *'  that  in  case  of  any  civil 
"  or  criminal  proceeding  hereafter  to  be  commenced 
*<  or  prosecuted  for  or  on  account  or  in  respect  of  the 
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**  publication  of  any  copy  of  such  report,  paper,  votes, 
or  proceedings,  it  shall  be  lawful  for  the  defendant 
or  defendants  at  any  stage  of  the  proceedings  to  lay 
"  before  the  court  or  judge  such  report,  paper,  votes, 
^*  or  proceedings,  and  such  copy,  with  an  affidavit 
**  verifying  such  report,  paper,  votes,  or  proceedings, 
"  and  the  correctness  of  such  copy ;  and  the  court  or 
judge  shall  immediately  stay  such  civil  or  criminal 
proceeding ;  and  the  same,  and  every  writ  or  process 
^^  issued  thereon,  shall  be  and  shall  be  deemed  and 
''  taken  to  be  finally  put  an  end  to,  determined,  and 
•*  superseded  by  virtue  of  this  act.** 

The  proceedings  in  the  case  of  Stockdale  v.  Hansard 
and  others  were  stayed  under  the  provisions  of  this 
statute,  (a) 

The  form  of  the  speaker's  certificate,  upon  which  the 
motion  for  stay  of  proceedings  was  made,  was  as 
follows : 

**  In  the  Queen's  Bench. 

'*  Between  John  Joseph  Stockdale,  plaintiff, 

«  and 

**  James  Hansard,  Luke  Graves  Hansard,  Luke 

<<  James  Hansard,  defendants. 

^  I,  the  Right  Honourable  Charles  Shaw  Lefevre, 

**  speaker  of  the  house  of  commons,  by  authority  of 

«  and  pursuant  to  a  statute  made  and  passed  during 

"  the  present  year  of  the  reign  of  our  sovereign  lady 

**  Queen  Victoria,  intituled  <  An  act  to  give  summary 

"  *  protection  to  persons  employed  in  the  publication  of 

**  *  parliamentary  papers,'  do  hereby  certify,  that  the 

^*  book    and    paper    respectively  mentioned   in    the 

**  declaration  in  this  cause,  and  therein  respectively 

**  described  as  a  book  of  the  Reports  of  the  Inspectors 

**  of  the  Prisons  of  Great  Britain,  and  a  certain  printed 

(a)  11  A.  &  E.  297. 
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*^  paper,  purporting  to  be  a  copy  of  the  reply  of  the 
**  inspectors  of  prisons  for  the  home  district  with 
*<  regard  to  the  report  of  the  court  of  aldermen  to 
<<  whom  it  was  refeiTed  to  consider  the  first  report  of 
"  the  inspectors  of  prisons,  as  far  as  related  to  the 
<^  gaol  of  Newgate,  and  being  the  publications  in 
*<  respect  whereof  this  action  (such  action  having  been 
"  commenced  by  virtue  of  a  writ  of  summons  bearing 
<*  date  the  13th  day  of  February  last)  hath  been  com- 
'<  menced  and  prosecuted,  were  and  are  the  book  of 
«  reports  and  paper,  published  by  the  above-named 
*^  defendants  by  order  and  under  the  authority  of 
^'  house  of  commons. 

'<  Given  under  my  hand,  in  pursuance  of  the  statute 
<<  in  that  case  made  and  provided,  this  20th  day 
**  of  April  in  the  year  of  our  Lord  1840. 
*'  Charles  Shaw  Lefevre, 
"  Speaker  of  the  said  house  of  commons.'' 

There  were  affidavits  verifying  this  certificate, 
and  stating  that  the  plaintifi^  in  this  action,  and  his 
attorney,  had  been  personally  served,  at  two  o'clock  on 
the  day  of  making  the  motion,  with  a  copy  of  that 
certificate.  The  affidavits  also  stated,  that  a  writ  of 
summons  had  been  issued,  and  declaration  filed,  setting 
out  fully  all  the  proceedings  that  had  been  had,  with 
their  dates ;  and  there  was  an  office  copy  of  the  decla- 
ration, which,  upon  objection  made,  was  verified 
by  affidavit  to  be  the  declaration  in  the  action  in 
question. 

It  was  objected  to  this  form  of  certificate,  that  it 
ought  specifically  t5  refer  to  the  declaration,  so  as  to 
satisfy  the  court  that  the  speaker  was  cognisant  of  its 
contents. 

The  court,  however,  held,  that  the  certificate  was 
sufficient   Per  Lord  Denman,  C.  J.,  "  The  act  is,  on  this 
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"  point,  we  think,  imperative ;  and  it  has  been  com* 
"  plied  with.  The  speaker,  in  his  certificate,  refers  to 
'<  the  declaration,  and  states  that  the  action  is  in 
**  respect  of  publications  printed  under  the  authority 
'*  of  the  house  of  commons.  It  is  then  contended, 
"  that  he  does  not  say  that  he  has  seen  the  declaration 
"  in  respect  of  which  he  certifies.  We  must  suppose, 
*^  however,  that  he  has  referred  to  it,  and  presume  the 
'*  certificate  to  have  been  given  under  a  full  knowledge 
"  of  what  was  necessary  to  be  known,  and  that  it  was  the 
^*  declaration  in  the  same  action  as  that  in  respect  of 
'^  which  the  present  application  is  made.  We  are 
*^  satisfied  upon  this  point,  and  this  rule  now  applied  for 
"  must  be  granted." 

Cause  was  shown  against  the  rule  in  the  first 
instance,  but  the  court  intimated  that  the  {Plaintiff  was 
not  entitled  of  right  so  to  do. 

It  was  doubted  whether  this  certificate  would  be 
valid  before  declaration,  (b) 

The  rule  was  as  follows : — "  Upon  reading  the  affi- 
*^  davit  of  Frederick  Hatton,  and  the  certificate  of  the 
'*  Right  Honourable  Charles  Shaw  Lefevre,  speaker  of 
*^  the  house  of  commons,  thereto  annexed,  another 
**  affidavit  of  the  said  Frederick  Hatton,  and  the  paper 
^*  writing  thereto  annexed ;  and  upon  hearing  Mr.  Piatt, 
**  of  counsel  for  the  plaintifi*,  and  Mr.  Wightman,  of 
"  counsel  for  the  defendants ;  it  is  ordered  that  pro- 
"  ceedings  in  this  cause  be  stayed.'* 

The  above  action  was  brought  in  Hertfordshire. 

A  similar  order  was  made  the  same  day  in  an  action 
between  the  same  parties,  brought  a  few  days  earlier,  in 
Middlesex ;  the  only  difference  in  the  two  cases  being, 

(6)  Stockdale  v.  Hansard  and  others,  1 1  A.  &  £.  297  $  8  D.  P.  C 
669 ;  3  P.  &  D.  330;  4  Jur.  338.       . 
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that  in  the  action  last  mentioned  notice  of  a  writ  of 
inquiry  of  damages  had  been  given,  (c) 

When  a  criminal  information  has  been  granted  for  a 
libel,  and  the  party  upon  whose  application  it  was 
filed  afterwards  brings  an  action  for  the  same  libel,  it 
is  of  course  to  stay  proceedings  in  such  action,  unless 
upon  the  motion  the  court  should  be  of  opinion  that 
it  is  a  proper  libel  for  a  civil  action,  and  should  spe- 
cifically reserve  the  right  (d) 

In  Symms  v.  Blake  (e)  a  verdict  had  been  found,  with 
damages,  in  an  action  of  slander,  for  words  imputing 
a  felony ;  and  after  trial,  and  before  judgment,  the 
plaintiff  was  convicted  of  the  same  felony.  The  defen- 
dant in  the  action  was  a  witness  for  the  prosecution 
upon  the  criminal  trial.  Here  the  court  refused  to  stay 
proceedings  in  the  action,  and  would  not  even  grant  a 
new  trial. 

When  two  parties,  who  had  been  libelled  in  a  news- 
paper, each  sued  a  different  one  of  the  two  proprietors 
of  the  newspaper,  and,  having  recovered  damages, 
commenced  other  actions,  each  suing  the  proprietor 
from  whom  the  other  had  already  recovered,  the 
court  refused  to  stay  proceedings  in  a  summary 
way.  (/) 

In  an  action  of  slander  for  words  imputing  to  the 
defendant  that  he  was  the  writer  of  a  scandalous  letter 
reflecting  on  the  defendant,  the  latter  in  one  of  his 
pleas  set  forth  the  letter,  and  justified  the  words 
spoken.  The  court  permitted  the  plaintiff  to  inspect 
the  letter,  with  witnesses,  in  order  that  he  might  be 

(c)  1 1  Adol.  &  E.  SOO.  (e)  2  C.  M.  &  R.  416 ;  4  D. 

(d)  Rex  V.  Sparrow,  2  T.  R.     P.  C.  263. 

198;  Rex  y.  Fielding,  2  Burr.  (/)  Martin  ▼.  Kenneefy,  and 
719;  Rexv.  0*  Gorman  Mahon,  Banning  y.  Perry,  2  B.  &  P. 
4  A.  &  £.  575.  69. 
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prepared  at  the  trial  to  show  that  it  was  not  in  his 
handwriting,  (g) 

Where,  ailer  notice  of  declaration  in  an  action  of 
slander,  the  defendant  signed  a  paper  containing  an 
apology,  and  a  statement  that  at  his  request  the  plain- 
tiff has  consented,  on  his  paying  the  costs  as  between 
attorney  and  client,  and  making  such  apology,  to  stay 
the  proceedings  thereon,  and  the  notice  of  trial  is  accor- 
dingly countermanded,  the  court  will  summarily  require 
the  defendant  to  pay  such  costs,  and  in  default  will 
empower  the  plaintiff  to  sign  judgment  as  for  want  of 
a  plea,  (h) 

ig)  Curtis  V.  Curtis,  S  M.  &         (h)  Fardrew  ▼.  Brook,  2  N. 
Seott,  819.  &  M.  835 ;  5  6.  &  A.  880. 
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CHAPTER  XL 

OF  THE  LIABILITIES  OF  AUTHORS  AND  PUBLISHERS 
OF  LIBELS  T^  EACH  OTHER,  IN  RESPECT  OP 
INDEMNITY   AND   CONTRIBUTION. 

It  is  now  settled  law  that  the  courts  will  not  enforce 
any  indemnity  for  the  publication  of  a  libel. 

Shackell  v.  Rosier  (a)  was  a  case .  in  which  the 
proprietors  of  The  John  Bull  newspaper  sought  to 
recover  the  amount  of  damages  and  costs  which  they 
had  been  compelled  to  pay  in  consequence  of  a  libellous 
paragraph  written  by  the  defendant,  and  inserted  by 
them  in  their  newspaper  at  his  request. .  The  plaintiffs 
had  defended  the  action  under  an  indemnity  from  the 
defendant 

After  verdict  for  the  plaintiff  judgment  was  arrested. 
The  judgment  of  Bosanquet,  J.,  seems  to  state  with 
most  conciseness  the  grounds  upon  which  the  court 
relied.  His  lordship  remarked,  '*  I  am  of  opinion 
'*.  that  the  promise  and  consideration  both  appear  on 
"  the  record  to  be  illegal.  The  promise  is  to  save 
<<  harmless  and  indemnify  the  plaintiff  from,  and  re- 
<<  imburse  him,  all  payments,  damages,  costs,  charges, 
*<  and  expenses  which  he  should  or  might  incur,  bear, 
"  pay,  sustain,  or  be  liable  for,  for  or  by  reason  of 
<<  his  so  as  aforesaid  publishing  the  said  statement  and 
"  paragraph,  and  of  his  defending  the  said  action. 
*^  And  it  appears  that  the  publication  was  made  at  the 
<<  solicitation  of  the  defendant;  a  publication  mani* 
"  festly  illegal,  and  open  to  Indictment ;  at  once  the 

(a)  2  Bing.  N.  C.  634. 
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**  subject  of  an  action  at  tbe  suit  of  the  party  offended, 
*'  and  an  offence  against  the  public.  The  case,  there- 
**  fore,  does  not  fall  within  the  principle  laid  down  by 
"  Lord  Kenyon,  in  Merry  weather  v.  Nixon.  (5)  In 
'^  Merryweather  v.  Nixon  it  was  said  that  the  prin- 
^'  ciple  which  refuses  contribution  from  a  joint  wrong - 
*^  doer  would  not  affect  cases  of  ipdemnity  where  one 
'<  man  employs  another  to  do  acts  not  unlawful  in 
^'  themselves.  But  the  act  done  by  the  plaintiff  here 
"  was  unlawful,  within  his  own  knowledge.  With 
'*  respect  to  the  consideration,  the  expression  in  the 
*^  declaration,  -  *  in  consideration  of  the  premises,'  in- 
^  volves  all  the  previous  matter,  and  makes  the  pub- 
<^  lication  of  the  libel  part  of  the  consideration  for  the 
^  promise.  But  if  we  could  reject  the  premises,  the 
^^  defendant  is  an  entire  stranger  to  the  transaction, 
**  and  has  voluntarily  and  officiously  undertaken  to 
*^  maintain  the  plaintiff*  in  a  suit  with  which  the  defendant 
*<  has  no  connexion.  Such  an  undertaking  is  dearly 
'<  maintenance  within  the  definition  of  Hawkins.*' 

It  is  a  general  rule  of  law,  including  actions  for  de- 
famation (c),  that  co-tort  feazors  can  maintain  no 
action  for  contribution. 

It  has  also  been  intimated  by  the  court  of  Exchequer 
that  a  proprietor  of  a  periodical  cannot  recover  from 
the  editor  the  amount  of  loss  sustained  by  the  editor's 
carelessness  or  malice  in  inserting  a  libel  upon  a  tliird 
party,  (d) 

Farmer  v.  Russell  (e)  has  been  cited  as  an  autho* 
rity  for  the  principle  upon  which  this  dictum  rests.  In 
that  case  Rooke,  J.,  said,  "I  think  that  a  man. who  has 
**  been  guilty  of  an  indictable  offence  ought  not  to 

*\  have  the  assistance  of- the  law  to  recover  the  profits 

* 

(6)  8  T.  R.  186.  '  (d)  I  C.  M.  &  R.  72. 

(c)  MoscoH  V.  Lawson,   7  C.         («)  1  B.  &  P.  801. 
&P.32. 
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*<  of  his  crime ;  and  that  whether  his  agents  be  inno- 
"  cent  or  criminal,  privy  or  not  privy,  his  claim  against 
**  those  agents  is  equally  inadmissible  in  a  court  of 
«  law." 

In  this  case^  however,  the  plaintiff  was  personally 
cognizant  of  the  illegality  of  the  act  which  formed  the 
subject  both  of  the  contract  and  the  action.  In  Col- 
burn  V.  Patmore  (/)  this  was  not  so.  There  the  plain- 
tiff had  engaged  the  defendant  to  edit  a  publication 
called  "  The  Court  Journal,"  of  which  the  plaintiff  was 
the  proprietor,  to  undertake  the  literary  management 
of  the  said  Court  Journal,  and  to  prepare  for  the  press 
all  articles  and  matters  belonging  thereto,  to  the  best  of 
his  ability,  and  to  the  satisfaction  of  the  plaintiff;  to 
write,  on  the  average,  one  original  article  weekly,  also 
th6  reviews,  &c.  And  the  declaration  charged  that 
"  defendant,  disregarding  his  duty  in  that  behalf,  and 
<*  contriving,  &c.,  did  not  discharge  and  perform  the 
*^  various  duties  of  editing  the  said  publication  called 
<'  The  Court  Journal  in  a  due  and  proper  manner;  but 
<<  on  the  contrary  thereof,  without  the  knowledge, 
"  leave,  authority,  or  consent  of  the  plaintiff,  falsely, 
*<  maliciously,  and  negligently  inserted  and  published, 
^'  and  caused  to  be  inserted  and  published,  in  the  said 
<<  publication  called  The  Court  Journal,  the  false,  scan- 
"  dalous,  malicious,  libellous,  and  defamatory  matter 
"  following,  of  and  concerning  one  A.  B."  The  decla- 
ration then  set  out  a  gross  libel  on  a  peeress,  and 
averred,  that,  in  consequence  of  the  printing  and  pub- 
lishing this  libel,  he  was  tried,  convicted,  and  sentenced 
to  100/.  fine.  *^  And  the  plaintiff  says,  that  he  was  so 
**  prosecuted  as  aforesaid  by  reason  and  in  conse- 
*^  quence  of  the  committing  of  the  said  grievances  by 
'<  the  defendant  as  aforesaid." 


(/)  1  C.  M.  &  R.  7S ;  4  Tyr.  677. 
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In  this  case  judgment  was  arrested  on  the  ground 
that  the  injury  sustained  was  not  connected  with  the 
breach  of  duty  averred,  it  not  appearing  that  the 
printing  and  publishing  of  which  the  plaintiff  was 
convicted  was  the  same  act  as  that  with  which  the 
defendant  was  charged,  namely,  the  inserting  and 
publishing. 

Lord  Lyndhurst,  C.B.,  observed,  however,  in  giving 
judgment,  ^*  The  question  upon  the  merits,  which  we  are 
^  not  called  upon  to  decide  in  this  case,  is  one  of  very 
^  great  importance.  I  know  of  no  case  in  which  a 
"  person  who  has  committed  an  act  declared  by  the 
"  law  to  be  criminal  has  been  permitted  to  recover 
^  compensation  against  a  person  who  has  acted  jointly 
*'  with  him  in  the  commission  of  the  crime.  It  is  not 
'<  necessary  to  give  any  opinion  upon  this  point ;  but 
^  I  may  say  that  I  entertain  little  doubt  that  a  person 
*'  who  is  declared  by  the  law  to  be  guilty  of  a  crime 
<<  cannot  be  allowed  to  recover  damages  against 
**  another  who  has  participated  in  its  commission.'' 

It  may  be  worthy  of  consideration,  however,  whether 
the  new  statute,  which  takes  away  the  absolute  pre- 
sumption of  law,  that  the  proprietor  of  a  publication  in 
which  a  libel  appears  is  criminally  responsible  for  all 
its  contents,  does  not  affect  this  case. 
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CHAPTER  XII. 

OF   THE  CRIMINAL   REMEDY  BY   INFORMATION* 
OF   THE   EX  OFFICIO   INFORMATION. 

A  CRIMINAL  information  is  a  document  in  the  nature 
of  an  indictment,  whereby  the  defendant  is  put  upon 
his  trial  without  the  intervention  of  a  grand  jury. 

In  its  form  it  differs  only  from  ah  indictment  in  that, 
instead  of  averring  that  the  jurors  present,  it  states 
that  the  attorney  general  of  our  sovereign  lady  the 
queen,  or  the  coroner  and  attorney  of  our  sovereign 
lady  the  queen,  giveth  the  court  to  understand  and  be 
informed  that  the  defendant  has  been  guilty  of  the 
offence  charged,  (a) 

Informations  are  of  two  kinds;  those  which  are 
filed  ex  officio  by  the  attorney  or  solicitor  (b)  general, 
o;r  the  immediate  officer  of  the  crown  ;  and  those  which 
are  filed,  upon  the  complaint  of  an  individual,  by  the 
queen's  coroner  and  attorney,  who  is  commonly  called 
the  master  of  the  crown  office. 

The  nature  and  the  history  of  this  criminal  pro- 
ceeding have  been  so  lucidly  and  so  concisely  set  forth 
by  Sir  William  Blackstone,  that  no  apology  is  necessary 
for  prefacing  our  notice  of  it,  as  applicable  to  libels,  by 
an  extract  from  the  Commentaries. 

<<  Informations  are  of  two  sorts ;  first,  those  which 
"  are  partly  at  the  suit  of  the  king  and  partly  at  that 
<<  of  a  subject ;  and,  secondly,  such  as  are  only  in  the 

(a)  See  forms  in  Appendix.  (&)    ^^^  v.  the    King^  in 

Error,  4  Bro,  P.C.  360. 
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*<  name  of  the  king.  The  former  are  usually  brought 
<<  upon  penal  statutes,  which  inflict  a  penalty  upon 
<<  conviction  of  the  offender,  one  part  to  the  use  of 
**  the  king,  and  another  to  the  use  of  the  informer, 
''  and  are  a  sort  of  qui  tarn  actions  (the  nature  of 
"  which  was  explained  in  a  former  volume),  only 
*^  carried  on  by  a  criminal  instead  of  a  civil  process ; 
'^  upon  which  I  shall  therefore  only  observe,  that  by 
^'  the  statute  SI  Eliz.  c  5.  no  prosecution  upon  any 
*'  penal  statute,  the  suit  and  benefit  whereof  are  limited 
^  in  part  to  the  king  and  in  part  to  the  prosecutor, 
.*^  can  be  brought  by  any  common  informer  after  one 
"  year  is  expired  since  the  commission  of  the  oficnce, 
"  nor  on  behalf  of  the  crown  after  the  lapse  of  two 
**  years  longer ;  nor,  where  the  forfeiture  is  originally 
**  given  only  to  the  king,  can  such  prosecution  be  had 
"  after  the  expiration  of  two  years  from  the  commis* 
'*  sion  of  the  offence. 

^  The*  informations  that  are  exhibited  in  the  name 
"  of  the  king  alone  are  also  of  two  kinds ;  first,  those 
*^  which  are  truly  and  properly  his  own  suits,  and  filed 
*^  ex  officio  by  his  own  immediate  officer,  the  attorney 
^'  general ;  secondly,  those  in  which,  though  the  king 
*^  is  the  nominal  prosecutor,  yet  it  is  at  the  relation  of 
*'  some  private  person  or  common  informer;  and  they 
"  are  filed  by  the  king's  coroner  and  attorney  in  the 
'*  court  of  King's  Bench,  usually  called  the  master  of 
*'  the  crown  office,  who  is  for  this  purpose  the 
**  standing  officer  of  the  public.  The  objects  of  the 
*'  king's  own  prosecution,  filed  ex  officio  by  his  own 
*^  attorney  general,  are,  properly,  such  enormous  mis- 
*'  demeanors  as  peculiarly  tend  to  disturb  or  endanger 
"  his  government,  or  to  molest  or  affront  him  in  the 
^  regular  discharge  of  his  royal  functions.  For 
**  offences  so  high  and  dangerous,  in  the  punishment 
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<^  or  preyention  of  which  a  moment's  delay  would  be 
^*  fatal)  the  law  has  given  to  the  crown  the  power 
<'  of  an  immediate  prosecution,  without  waiting  for 
"  any  previous  application  to  any  other  tribunal; 
<<  which  power,  thus  necessary,  not  only  to  the  ease 
^^  and  safety,  but  even  to  the  very  existence  of  the 
<^  executive  magistrate,  was  originally  reserved  in  the 
'^  great  plan  of  the  English  constitution,  wherein  pro* 
"  vision  is  wisely  made  for  the  due  preservation  of  all 
"  its  parts.  The  objects  of  the  other  species  of 
<<  informations,  filed  by  the  master  of  the  crown  office, 
<<  upon  the  complaint  or  relation  of  a  private  subject, 
"  are  any  gross  and  notorious  misdemeanors,  riots, 
<<  batteries,  libels,  and  other  immoralities  of  an  atrocious 
"  kind,  not  peculiarly  tending  to  disturb  the  govern* 
/<  ment  (for  those  are  left  to  the  care  of  the  attorney 
«  general),  but  which,  on  account  of  their  magnitude  or 
*'  pernicious  example,  deserve  the  most  public  animad* 
'<  version.  And  when  an  information  is  filed  either  thus, 
<^  or  by  the  attorney  general  ex  officio,  it  must  be  tried 
"  by  a  petit  jury  of  the  county  where  the  ofience 
"  arises ;  after  which,  if  the  defendant  be  found  guilty, 
"  the  court  must  be  resorted  to  for  his  punishment,  (c) 

(c)  If  an  information  or  an  indictment  for  treason  or  felony 
indictment  for  a  misdemeanor,  is  removed  by  certiorari,  the  law 
removed  into  the  court  of  King*s  upon  the  subject  seems  to  be  fully 
Bench  by  certiorari,  be  not  of  stated  by  Lord  Hale  in  the  two 
such  importance  as  to  be  tried  at  following  sections.  2  P.  C.  14I. 
the  bar  of  the  court,  it  is  sent  As  to  an  indictment  of  felony 
down  by  writ  of  nisi  prius  into  or  treason,  removed  out  of  the 
the  county  where  the  crime  is  county  by  certiorari,  and  the 
charged  to  have  been  commit-  party  pleading  the  record  is  sent 
ted,  and  it  is  there  tried  either  down  by  nisi  prius  to  be  tried, 
by  a  common  or  a  special  jury,  the  judges  of  nisi  prius  may  upon 
like  a  record  in  a  civil  action ;  that  record  proceed  to  trial  and 
and  if  the  defendant  is  £>und  judgment  and  execution,  as  if 
guilty  he  must  after  wards  receive  they  were  justices  of  gaol  deli- 
judgment  from  the  court  of  very,  by  virtue  of  the  statute  of 
King's  Bench.     But  where  an  14  Hen.  IV.  cap.  1. 
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"  There  can  be  no  doubt  but  that  thi^  mode  of  prose- 
**  cution  by  information  (or  suggestion ),  filed  on 
**  record  by  the  king's  attorney  general^  or  by  his 
''  coroner  or  master  of  the  crown  office,  in  the  court 
"  of  King's  Bench,  is  as  ancient  as  the  common  law 
'<  itself;  for  as  the  king  was  bound  to  prosecute,  or 
"  at  least  lend  the  sanction  of  his  name  to  a  prosecu* 
"  tor,  whenever  the  grand  jury  informed  him  up<ui 
'*  their  oaths  that  there  was  sufficient  ground  for 
*^  instituting  a  criminal  suit,  so  when  these  nis  imme- 
"  diate  officers  were  otherwise  sufficiently  assured  that 
*'  a  man  had  committed  a  gross  misdemeanor,  either 
*'  personally  against  the  king  or  his  government,  or 
"  against  the  public  peace  and  good  order,  they  were 
"  at  liberty,  without  waiting  for  any  farther  intelli- 
"  gence,  to  convey  that  information  to  the  court  of 
"  King's  Bench  by  a  suggestion  on  record,  and  to 
"  carry  on  the  prosecution  iu  his  majesty's  name. 
"  But  these  ipformations  (of  every  kind)  are  confined 
*^  by  th^  constitutional  law  to  mere  misdemeanors 
"  only;  for  whenever  any  capital  ofience  is  charged 
'^  the  same  law  requires  that  the  accusation  be  war* 
"  ranted  by  the  oath  of  twelve  men,  before  the  party 
**  shall  be  put  to  answer  it.  And  as  to  those  ofiences 
*^  in  which    informations  were    allowed    as  well  as 

But  if  there  were  any  question  justices  before  whom  the  indict- 

npon  that  statute,  yet  the  statute  ment  was  talc  en  to  proceed  to 

of  6  Hen.  VIII.  cap.  6.,  which  hear  and  determine  the  same  if 

extends  to  all  justices  and  com-  no  such  issue  were  joined. — See 

missioners,  as  well  of  those  of  SirMylesStapleton's  case,  Ray m. 

gaol  delivery  and  of  the  peace,  376. 

enables    the    court   of    King's         If  the  treason  or  felony  is  to 

Bench  to  send  to  them  the  very  be  tried  at  nisi  prius  under  the 

record  itself,  and  by  a  special  14  Hen.  VI.  c.  1.,  then  the  court 

writ  or  mandate  to  command  sends  a  transcript  of  the  record, 

them  to  proceed  to  trial  and  and  not  the  record  itself.  2  Hale, 

judgment  upon  such  issue  join-  P.  C.  84.  Co.  74. 
«d ;  as  they  may  command  the 
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^<  iDdtctments,  so  long  as  they  were  confined  to  this 
"  high  and  respectable  Jurisdiction,  and  were  carried 
**  on  in  a  legal  and  regular  course  in  his  majesty's 
'<  court  of  King's  Bench,  the  subject  had  no  rea- 
**  son  to  complain.  The  same  notice  was  given, 
**  the  same  process  was  issued,  the  same  pleas  were 
**  allowed,  the  same  trial  by  jury  was  had,  the 
"  same  judgment  was  given  by  the  same  judges  as 
*<  if  the  prosecution  had  originally  been  an  indict* 
^<  ment  But  when  the  statute  S  Hen.  7.  c.  I.  had 
^*  extended  the  jurisdiction  of  the  court  of  Star 
"  Chamber,  the  members  of  which  were  the  sole 
"  judges  of  the  law,  the  fact,  and  the  penalty,  and 
"  when  the  statute  11  Hen.  7.  c.  3.  had  permitted 
*<  informations  to  be  brought  by  any  informer  upon 
*^  any  penal  statute,  not  extending  to  life  or  member, 
*^  at  the  assizes  or  before  the  justices  of  the  peace, 
"  who  were  to  hear  and  determine  the  same  according 
*^  to  their  own  discretion,  then  it  was  that  the  legal 
*•  and  orderly  jurisdiction  of  court  of  King's  Bench 
<<  fell  into  disuse  and  oblivion ;  and  Empson  and 
'<  Dudley  (the  wicked  instruments  of  King  Henry  the 
'<  Seventh),  by  hunting  out  obsolete  penalties,  and  this 
<<  tyrannical  mode  of  prosecution,  with  other  oppressive 
*^  devices,  continually  harassed  the  subject  and  shame- 
<<  fully  enriched  the  crown.  The  latter  act  was  soon, 
'<  indeed,  repealed,  by  statute  1  Hen.  8.  c.  6. ;  but  the 
'<  court  of  Star  Chamber  continued  in  high  vigour,  and 
**  daily  increasing 'its  authority,  for  more  than  a  century 
'<  longer,  till  finally  abolished  by  statute  16  Car.  1.  c.  10. 
**  Upon  this  dissolution  the  old  common  law  authority 
<<  of  the  court  of  King's  Bench,  as  the  custos  morum 
*^  of  the  nation,  being  necessary  to  reside  somewhere 
*^  for  the  peace  and  good  government  of  the  kingdom, 
''  was  again  revived  in  practice.    And  it  is  observable 
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*'  that  in  the  same  act  of  parliament  which  abolished 
"  the  court  of  Star  Chamber  a  conviction  by  infor-  ■ 
**  mation  is  expressly  reckoned  up  as  one  of  the  legal 
"  modes  of  conyiction  of  such  persons  as  should  offend 
'^  a  third  time  against  the  provisions  of  that  statute. 
"  It  is  true  Sir  Mathew  Hale,  who  presided  in  the 
"  court  soon  after  the  time  of  such  revival^  is  said  to 
*^  have  been  no  friend  to  this  mode  of  prosecution  ; 
"  and  if  so,  the  reason  of  such  his  dislike  was  pro- 
**  bably  the  ill  use  which  the  master  of  the  crown  office 
*'  then  made  of  his  authority,  by  permitting  the  subject 
"  to  be  harassed  with  vexatious  informations  whenever 
*'  applied  to  by  any  malicious  or  revengeful  prose* 
**  cutor,  rather  than  his  doubt  of  their  legality  or  pro- 
**  priety  upon  urgent  occasions;  for  the  power  of 
*^  filing  informations  without  any  control  then  resided 
"  in  the  breast  of  the  master,  and  being  filed  in  the 
*^  name  of  the  king  they  subjected  the  prosecutor  to 
^  no  costs,  though  on  trial  they  proved  to  be  ground- 
**  less.  The  oppressive  use  of  them  in  the  times  pre* 
^^  ceding  the  Revolution  occasioned  a  struggle,  soon 
"  affcer  the  accession  of  King  William,  to  procure  a 
^  declaration  of  theit  illegality  by  the  judgment  of  the 
^  court  of  King*s  Bench ;  but  Sir  John  Holt,  who  then 
^  presided  there,  and  all  the  judges,  were  clearly  of 
^  opinion  that  thi&  proceeding  was  grounded  on  the 
**  common  law,  and  could  not  be  then  impeached;  and  in 
**  a  few  years  afterwards  a  more  temperate  remedy  was 
"  applied  in  parliament,  by  statute  4  &  5  W.  &  M.  c.l8., 
"  which  enacts,  that  the  clerk  of  the  crown  shall  not 
"  file  any  information  without  express  direction  from 
"  the  court  of  King's  Bench,  and  that  every  prosecutor 
"  permitted  to  promote  such  information  shall  give 
"  security,  by  a  recognizance  of  twenty  pounds  (which 
**  now  seems  to  be  too  small  a  sum),  to  prosecute  the  same 
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<<  with  effect ;  and  to  pay  costs  to  the  defendant,  in  case 
"  he  be  acquitted  thereon,  unless  the  judge  who  tries 
<<  the  infonnation  shall  certify  there  was  reasonaUe 
^*  cause  for  filing  it,  and  at  all  events  to  pay  costs,  unless 
^*  the  infonnation  shall  be  tried  within  a  year  after 
<<  issue  joined.  But  there  is  a  proviso  in  thb  act,  that 
"  it  shall  not  extend  to  any  other  informations  than 
"  those  which  are  exhibited  by  the  master  of  the  crown 
"  office ;  and,  consequently,  informations  at  the  king's 
<<  own  suit,  filed  by  his  attorney  general,  are  no  way 
"  restrained  thereby."  (d) 

First,  then,  of  the  information  ex  officio. 

Although  it  is  in  the  power  of  the  attorney  general 
to  file  a  criminal  information  for  any  misdemeanor, 
and  consequently  for  a  libel  upon  a  private  person,  it 
never  has  been  the  practice  so  to  exercise  that  power. 
It  has  been  said  that  the  objects  of  such  information 
are  such  ofiences  as  manifestly  tend  to  excite  and 
produce  some  public  mischief;  and  in  case  of  libels 
this  power  has  been  exercised  only  where  they  tend  to 
subvert  religion  or  morality,  to  excite  discontent 
against  the  constitution,  the  sovereign,  or  the  govern- 
ment of  the  sovereign,  to  involve  the  country  in  foreign 
wars,  or  to  excite  particular  classes  of  people  to  acts  of 
tumult  and  outrage,  (e)  To  this  catalogue  may  be 
added  libels  tending  to  bring  into  contempt  the 
administration  of  justice. 

Although  the  exercise  of  the  power  thus  vested  in 
the  law  officer  of  the  crown  is  entirely  discretional,  yet 
it  may  not  be  altogether  inappropriate  here  to  illus- 
trate, by  an  example  under  each  of  the  exigencies  above 
recapitulated,  the  nature  of  the  cases  which  have  been 
deemed  to  call  for  this  extraordinary  remedy. 

(d)  BL  Com.  4.  308.  Libel,  273 ;  and  Black.  Com., 

(«)  2  Starkie  on  Slander  and    supra. 
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In  1758  Dr.  John  Shebbeare  vna  tried  upon  an 
ex  officio  information^  and  sentenced  to  the  pillory,  and 
imprisonment  for  three  years,  for  publishing  a  pam- 
phlet called  **  A  sixth  letter  to  the  people  of  England 
^*  on  the  progress  of  national  ruin,  in  which  it  is  shown 
**  that  the  present  grandeur  of  France  and  the  calamities 
^^  of  this  nation  are  owing  to  the  influence  of  Hanover 
"  on  the  councils  of  England.'' 

In  the  case  of  the  King  v.  Lambert  and  Perry  (f) 
ike  attorney  general  filed  a  criminal  information 
against  the  defendants  for  publishing  in  an  article  in 
the  Morning  Chronicle  these  words :  "  What  a  crowd 
<'  of  blessings  rush  upon  one's  mind  that  might  be 
<<  bestowed  upon  the  country  in  the  event  of  a  total 
^*  change  of  system.  Of  all  monarchs,  indeed,  since 
^<  the  Revolution,  the  successor  of  George  the  Third 
"  will  have  the  finest  opportunity  of  becoming  nobly 
<<  popular."     But  the  defendants  were  acquitted. 

In  the  Kiug  v.  Harrison  the  attorney  general  filed 
an  information  gainst  the  defendant  for  publishing, 
that  the  government  of  the  kingdom  consists  of  three 
estates,  and  that  if  a  rebellion  should  happen  in  the 
kingdom,  unless  that  rebellion  was  against  the  three 
estates,  it  was  no  rebellion,  (g) 

I  have  not  found  any  recent  ^case  in  which  the 
attorney  general  has  filed  an  information  for  a  libel 
upon  .the  constitution. 

In  the  case  of  the  King  v.  Harvey  and  another  (h) 
the  libel  was  directed  against  the  person  of  the  king, 
and  was  as  follows :  <<  Attached  as  we  sincerely  and  . 
^<  lawfully  are  to  every  interest  connected  with  the 
<<  sovereign  or  any  of  his  illustrious  relatives,  it  is 
'^  with  the  deepest  concern  we  have  to  state  that  the 

(/)  2  Camp.  398.  (A)  2  B.  &  C.  257 ;  3  D.  & 

Isi)  3  Keb.  841.  R.  464. 
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**  malady  under  which  his  majesty  (George  the  Fourth) 
labours  is  of  an  alarming  description.  It  is  from 
authority  we  speak.*'  It  was  admitted  that  the  in- 
tention of  this  paragraph  was  to  signify  that  the  king 
was  insane. 

In  the  King  v.  Sir  Francis  Burdett  (t)  the  attorney 
general  filed  an  es  officio  information  for  publishing  a 
seditious  libel  against  the  king's  government  and 
troops,  in  the  form  of  an  address  to  the  electors  of 
Westminster.  The  information  charged  that  the  de* 
fendant,  being  an  ill-disposed  person,  and  intending  to 
excite  hatred  and  contempt  of  his  majesty's  government, 
and  particularly  among  the  soldiers  of  the  king,  and 
wishing  to  have  it  believed  that  certain  troops  of  the 
king,  on  the  6th  of  August  1819,  wantonly  and  cruelly 
cut  down  certain  of  his  majesty's  subjects,  did  publish, 

&C. 

The  jury  found  the  defendant  guilty. 

Among  the  ex  officio  informations  for  libeb  tending 
to  involve  the  country  in  foreign  wars,  we  find  the 
case  of  the  King  v.  Peltier,  for  a  libel  in  French  on 
Napoleon  Buonaparte,  then  the  chief  consul  of  France. 

(*) 

For  libels  tending  to  excite  particular  classes  of 
persons  to  tumult  and  outrage  the  cases  of  ex  officio 
information  are  numerous. 

In  the  King  v.  Sutton  (/)  the  attorney  general  filed 
an  information  against  the  defendant  for  publishing  a 
letter  signed  General  Ludd.  It  was  during  the  time  of 
the  Luddite  disturbances,  and  also  of  the  American 
war.    The  writer  contrasted  the  conduct  of  himself 


(i)  3  B.  &  A.  717;  4  B.  &     St.  Tr.  529;    2   Chit.    Crim. 
A.  95.  115.  314.  Law,  54 ;  4  Went  Prec  410. 

(A)  RexY,  Peliier,  28  Howell's        (2)  Rex  t.  Sutton,  4  M.  &  S. 

532. 
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and  his  son;  the  latter  being,  as  the  letter  stated, 
engaged  in  fighting  the  Americans,  while  the  rest  of 
the  family  were  engaged  in  breaking  frames  at  home. 
The  letter  concluded,  **  Thoagh,  by-the-by,  I  am  of 
*^  opinion  that  all  which  I  and  my  son  have  done  in 
'^  Nottingham  and  its  neighbourhood  is  not  half  so 
''  bad  as  what  my  son  has  done  in  America ;  but  then 
<<  you  know  he  has  supreme  orders  from  indisputable 
"  authority  for  hb  operations  in  America,  and  that 
**  makes  all  the  difference/' 

In  the  King  against  White  and  another  (m),  the 
attorney  general  filed  an  information  against  the 
defendant  for  a  libel  published  in  a  Sunday  newspaper 
called  the  Independent  Whig,  upon  Mr.  Justice  Le 
Blanc  and  the  jury  before  whom  a  captain  of  a  mer- 
chant ship  had  been  tried  for  murder  at  the  Old 
Bailey. 

The  libel  affirmed  the  prisoner  to  have  been  guilty 
of  murdering  one  of  his  crew,  and  in  a  gross  and 
abusive  style  censured  the  judge  and  jury  for  acquitting 
him. 

The  defendants  were  sentenced  to  three  years 
imprisonment. 

For  blasphemy  and  obscenity  the  cases  have  been 
also  numerous ;  nor  is  it  necessary  to  encumber  these 
pages  with  examples  as  to  the  exact  quality  or  quantity 
of  blasphemy  or  obscenity  which  has  been  deemed 
to  call  for  the  express  interference  of  the  attorney 
general. 

The  court  of  Queen's  Bench  leaves  the  attorney 
general  entirely  to  his  own  discretion  with  respect  to 
the  filing  of  these  informations ;  nor  will  it,  even  upon 

(m)  1  Camp.  359. 
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his  application»  entertain  the  question  of  the  projliriety 
of  filing  an  information  in  any  particular  instance. 
To  inform  his  judgment,  he  may  summon  the  party 
accused  before  him,  to  show  cause  why  it  should  not  be 
filed  (»),  and  he  may  receive  affidavits  of  the  facts  (o), 
but  he  will  receive  no  assistance  from  the  court 

This  exercise  of  a  prerogative  in  a  court  of  criminal 
judicature  is  seldom  popular,  unless  in  cases  where  it 
is  quite  unnecessary.  In  egregious  cases  of  blasphemy 
and  obscenity,  where  ex  officio  informations  have  met 
with  the  most  general  approval,  the  conviction  would 
have  been  as  certain,  and  probably  as  speedy,  while 
the  offence  would  have  obtained  less  notice,  and 
created  less  public  scandal,  had  it  been  attained  by  the 
ordinary  process.  In  cases  where  the  accused  enjoys 
the  sympathies  of  any  large  portion  of  the  community, 
this  proceeding  ex  officio  necessarily  throws  an  odium 
upon  the  officer  of  the  crown,  which  would  not  be 
excited  against  a  court  or  jury  acting  in  the  exercise 
of  their  ordinary  constitutional  functions.  .  In  recent 
times  attomies  general  have  seldom  chosen  to  incur 
the  responsibility  of  this  proceeding,  unless  fortified 
by  the  direction  of  some  important  public  authority, 
such  as  the  House  of  Lords  or  Commons,  some  of  the 
responsible  ministers  of  the  crown,  or  the  heads  of 
one  of  the  departments  of  the  executive  in  matters 
immediately  relating  to  their  department.  Even  when 
prosecutions  are  directed  by  these  authorities,  a  dispo- 
sition seems  to  be  now  prevalent,  rather  to  rely  upon 
the  ordinary  forms  of  criminal  procedure;  and  it  is 

(n)  Rexy»  PkiWpsandatherSf        (o)  Rex  r»  Morgan,  11  East.. 
3   Burr.   1564;     Bex   v.     the    457. 
Mayor    of  Plymouth,    4  Burr. 
2089. 
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submitted  as  fairly  questionable  whether  the  practical 
efficiency  of  the  ex  officio  information  would  not  be 
much  increased,  while  all  constitutional  objection  to  it 
would  be  obviated,  by  subjecting  it  to  the  first  provision 
of  the  second  section  of  the  statute  4  &  5  W.  &  M* 
0.18. 
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Sect.  1. — Preliminary  Requisites  to  the  granting  an 

Information* 

These  informations  are  filed  by  the  master  of  the 
crown  office,  under  the  provisions  of  the  4>  &  5  W.  &  M • 
c  18.>  before  adverted  to,  and  require  an  express 
direction  from  the  court  of  Queen's  Bench. 

In  the  King  v.  JollilFe  (a),  Lord  Kenyon,  C.  J.,  said, 
«  Before  the  statute  4  &  5  W.  &  M.  c.  18.  it  was  in 
<<  the  power  of  any  individual  to  file  an  information 
<<  without  disclosing  to  the  court  the  grounds  upon 
<<  which  it  was  exhibited;  but  that  practice  being 
<<  attended  with  the  inconveniences  recited  in  the  pre- 
'<  amble  to  that  statute,  it  was  enacted,  that  no  such 
<<  information  should  be  filed  without  the  express  order 
<<  of  tlie  court,  publicly  given.  That  statute  does  not 
''  enumerate  the  grounds  which  are  sufficient  to  enable 

(o)  4  T.  R.  290. 
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^*  US  to  grant  the  information,  but  the  legislature  left 
it  to  our  discretion,  trusting  that  we  should  not  so 
far  transgress  our  duty  as  to  go  beyond  the  rules  of 
*'  sound  discretion." 

In  the  King  against  Robinson  (6),  Lord  Mansfield, 
C.  Jn  enumerated  the  grounds  by  which  the  court  had 
limited  itself  in  the  exercise  of  this  discretion.  ^  1st, 
**  As  to  the  merits  of  the  person  applying ;  for  they 
**  may  be  under  such  circumstances  as  that  the  court 
"  will  not  interpose  to  favour  them.  2d.  The  time  of 
<*  application.  As  to  this  there  is  no  precise  number  of 
"  weeks,  months,  or  years;  but  if  delayed  the  delay 
<<  must  be  reasonably  accounted  for.  3d.  The  sus* 
**  picious  state  of  the  case,  ex  evident!^  rei.  4th.  The 
**  consequences  of  granting  the  rule ;  on  which  account 
<<  the  court  laid  down  the  rule,  that  they  would  not 
**  grant  one  for  bribery  at  parliamentary  elections  till 
^  after  the  two  years  were  expired  within  which  civil 
*'  actions  may  be  brought." 

We  will  briefly  treat  of  these  rules  in  the  order  in 
which  they  were  mentioned  by  Lord  Mansfield. 

Firsty — As  to  the  merits  of  the  party  applying.  The 
party  applying  must  be  the  party  injured,  unless  it  be 
sworn  that  he  is  abroad,  and  that  the  information  is 
sought  by  some  near  relative,  or  general  agent,  in  his 
behalf,  (c)  The  court  will  not  grant  a  criminal  infor- 
mation at  the  instance  of  a  private  prosecutor  for  a 
public  libel  against  the  queen  or  her  government  (d)  ' 
The  party  applying  must  have  relied  entirely  on  the 
protection  of  the  court  If  he  has  in  any  way  resented 
or  retaliated  the  libel,  the  court  will  refuse  to  put  in 


(6)  1  W.  Bl.  541.  2  Lord  Ken.  SOO ;  and  Rex  ▼. 

(c)  Rex  v.  Bate,  Doug.  387.  Steward  and  others,  2  B.  &  Adol. 

(d)  4  Bl.  Com.  c.  23.  s.  3.  12. 
But  see  Rex  v.  Norrie  andothers. 
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motion  thb  extraordinary  renfedy  in  his  behalf.  In 
the  Qaeen  y.  the  Proprietors  of  the  Nottingham  Jour- 
nal (e)  it  was  said,  '<  Persons  who  ask  for  the  inter- 
<*  ference  of  this  court  in  their  favour,  by  the  exercise 
*'  of  its  summary  jurisdiction,  must  leave  themselves 
**  wholly  in  the  hands  of  the  court  If  in  any  way 
«  they  make  attacks  on  the  parties  against  whom  they 
'^  ask  for  our  summary  interference,  they  disentitle 
'*  themselves  to  succeed  in  their  application.  There  is 
«  no  restrictive  qualification  on  this  rule,  which  has 
*<  been  again  and  again  laid  down  in  this  court." 

This  rule  seems  to  have  been  carried  to  its  full 
extent  in  the  recent  case  of  the  Queen  v.  Lawson.  (/) 
In  that  case  the  foreman  of  a  jury  whose  motives  in 
returning  a  verdict  had  been  impugned  in  the  Times 
newspaper,  wrote  a  recriminating  statement,  and  signed 
it  for  self  and  fellows.     The  court  held  that  none  cf 
them  were  entitled  to  a  criminal  information,  although 
there  were  affidavits  from  each  of  the  jurymen  that 
'<  the  said  letter  was  not  written  with  this  deponent's 
knowledge  or  by  his  authority,  nor  did  the  foreman 
communicate  with   this   deponent   concerning  the 
*^  writing  or  sending  the  said  letter,  or  any  letter,  or 
'<  obtain  from  this  deponent  any  sanction,  request, 
*'  concurrence,  or  authority  to  or  for  \iTiting  or  send- 
*'  ing  the  same,  or  any  letter ;  and  this  deponent  did 
^*  not  see  the  said  letter,  *and  was  not  aware  that  it 
<*  had  been  written  or  sent,  or  that  it  or  any  such  letter 
*'  was  intended  to  be  written  or  sent,  till  long  after  the 
^'  day  on  which  it  bears  date."    The  court,  however, 
|n  this   case,  gathered  from  the  affidavits,  that  the 
jurymen  knew  of  the  letter  being  written,  and  *^  they 
*<  ought  to  have  told  the  foreman,  that  if  he  published 

(«)  9  Dowl.  1042.  (/)  1  Q.  B.  R.  490. 
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"  the  letter  they  would  not  join  in  any  application  for 
'^  a  criminal  information/' 

It  is  one  of  the  conditions  of  granting  a  criminal  in- 
formation, that  the  prosecutor  should  have  recourse  to 
no  other  remedy.  If  an  indictment  have  been  preferred, 
although  it  be  quashed  for  informality  (^),  if  an  action 
be  pending  (A),  if  a  warrant  have  been  taken  out  (t), 
the  remedy  by  criminal  information  is  gone ;  and  no 
oifer  on  the  prosecutor's  part  to  discontinue  the  other 
proceedings  will  then  avail  him. 

It  has  already  been  stated,  that  if  an  action  be  brought 
after  a  criminal  information  has  been  granted,  it  is  of 
course  to  stay  the  proceedings  in  the  action,  (k)  But 
if  the  defendant  do  not  apply  to  stay  proceedings  in  the 
action,  the  court  will  pass  no  sentence  upon  a  convic- 
tion on  the  information,  even  although  the  prosecutor 
then  offer  to  discontinue  the  action.  (I) 

In  addition  to  being  the  party  injured,  and  to  having 
elected  this  single  remedy  for  the  injury,  the  prosecutor 
must  ''come  into  court  with  clean  hands."  It  is  a 
general  rule,  not  to  grant  a  criminal  information 
without  an  affidavit  by  the  prosecutor,  directly  and 
pointedly  averring  his  innocence  of  the  charge ;  and  it 
is  usual  to  negative  it  in  the  words  of  the  charge,  with 
general  words,  such  as  ''  or  elsewhere,*'  or  ^'  at  any  other 
time,"  to  show  the  court  that  the  affidavit  is  a  sub* 
stantial  and  not  only  a  colorable  denial  of  the  charge 
made,  (m) 

Where  a  criminal  information  was  applied  for  against 

(g)  8  Mod.  187.  (0  Kex  v,  O' Gorman  Mahon, 

(h)  Rex  V.  Fielding^  2  Burr.  4  A.  &  E.  575. 

719.  (vn)  R^x  V.    MileSt  1  Doug, 

(t)  4  A.  &  £.  576.  n.  283 ;  Rex  v,  Wright,  2  Chitty, 

{k)  Per  Ashurst,  J.,  Rex  v.  R.  162  ;  Rex  v.  Taylor,  1  JurisL 

-Sf/wrrow,  2T.  R.  198.  53;    Rex  ▼.  Bickerton^   I   Str. 

498. 
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the  proprietor  of  a  newspaper,  for  articles  in  whicli, 
among  other  libellous  matter,  there  was  contained  an 
insinuation  that  certain  scurrilous  articles  in  a  rival 
newspaper  emanated  from  the  applicant,  the  court 
discharged  the  rule,  because  the  affidavit  upon  which 
the  rule  nisi  had  been  granted  did  not  distinctly 
negative  any  knowledge  or  connexion  of  the  applicant 
with  the  scurrilous  articles,  (n) 

This  general  rule,  requiring  an  exculpatory  affidavit, 
is  not,  however,  without  exceptions.  Where  the  person 
injured  is  abroad,  the  party  making  application  in  his 
behalf  is  only  expected  to  go  as  far  in  his  behalf  as 
the  nature  of  the  case  admits  of,  by  swearing  to  letters 
or  other  intelligence  within  his  reach,  (o) 

Where  the  libel  consists  of  a  charge  of  having  used 
language  of  a  disgraceful  or  criminal  nature  in  parlia- 
ment, no  affidavit  in  denial  is  requisite.  The  Bill  of 
Rights  expressly  provides  that  what  passes  there  shall 
not  be  questioned,  and  the  court  will  presume  that 
nothing  of  the  kind  did  take  place,  {p) 

Where  the  charge  is  a  general  imputation  no  affidavit 
in  denial  is  necessary ;  as  if  the  libel  should  consist  in 
calling  the  prosecutor  a  thief,  or  a  traitor,  or  in  stating 
that  he  was  held  in  general  abhorrence,  (q) 

Where  the  libel  reflects  upon  a  public  body  of  men, 
as  upon  the  clergy  of  the  diocese  of  Durham,  or  the 
justices  for  the  county  of  Middlesex,  the  court  will 
require  no  affidavit  in  denial,  (r) 

But  where  a  charge  of  bigamy  was  made,  and  it 


(n)  Rex  V.  Taylor,  1  Jurist.  S87,  in  the  note ;  Bex  v.  DtumU 

53.  «on,  IjoSL  148. 

(o)  Rex  V.  Bate,  Doug.  887.  (r)  B.  v.  WiSiams,  5  B.  &  A. 

(p)  Bex  V.  Bate^  Doug.  387 ;  595 ;  B»  v.  Jenour,    B,  v.   Al- 

Bex  T.  HaeweUj  ibid.  derton,     B,   v.    HoOoway    and 

(9)  Bex  T.  HasweU  and  Bate,  AUen,  cited  by  Mr.  Starkie,  2 

Starkie  on  L.  &  S.  289. 
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appeared  that  the  party  charged  was  not  free  from 
blame,  and  therefore  not  entitled  to  the  summary 
protection  of  the  court,  yet  the  information  was 
granted,  for  the  protection  of  his  wife  and  children, 
whose  legitimacy  had  been  called  in  question  by  the 
Ubel.  (s) 

Lord  Mansfield's  second  rule  applies  to  the  time  of 
application.  The  interference  of  the  court  by  criminal 
information  is,  in  matters  of  libel,  for  the  prompt  vindi-* 
cation  of  character.  Where,  therefore,  the  injured  party 
is  not  prompt  in  his  application,  the  court  will  always 
be  unwilling  to  grant  him  this  extraordinary  remedy. 

The  rule  appears  now  to  be,  that  the  motion  should 
be  made  within  a  reasonabfe  time  before  the  lapse  of 
an  issuable  term  from  the  time  of  the  publication  of 
the  libeL  If  an  issuable  term  be  suffered  to  elapse,  the 
prosecutor  could  have  obtained  his  remedy  by  in- 
dictment sooner  than  he  has  chosen  to  seek  it  by 
information.  (/) 

Where  a  libel  appeared  in  May,  and  the  party 
libelled  first  heard  of  the  libel  in  July,  and  did  not 
apply  to  the  publisher  till  November,  nor  move  for  a 
criminal  information  till  January,  the  court  refused 
a  criminal  information,  saying  that  this  application, 
which,  as  one  relating  to  the  vindication  of  character, 
should  be  made  promptly,  was  too  late,  (ti) 

This  rule  is,  however,  by  no  means  inflexible  in  cases, 
of  libel,  although  it  has  been  held  to  be  so  in  soQie 
other  cases;  any  satisfacttHy  reason  for  the  delay 
which  has  occurred  will  induce  the  court  to  overlook 
this  objection,  (y) 

(«)  Heg,  V.  Gregory,  8  A.  &  B.  &  Adol.  869,  note ;  3  N.  & 

E.  907.  M.  532. 

(t)  Reg,   V.    Next,  4  Jurist,  («)  R,  v.  Murray,  1  Jur.  37. 

339;  Rex  v.  Murratfy  1  Jurist,  (v)   See      the      authorities, 

37;  Rex  v.   Barry  O^MearOt  4  supra. 
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In  no  case,  however,  can  an  application  for  a 
criminal  information  be  made  on  the  last  day  of  term. 

Thirdly, — The  suspicious  state  of  the  case,  ex  eviderUid 
ret.  Lord  Mansfield  here  appears  to  allude  to  cases  in 
which  the  exculpatory  affidavit  has  been  answered  by 
others,  insisting  upon  the  entire  or  partial  truth  of  the 
charge.  In  this  case,  the  remedy  by  information,  which 
is  for  the  vindication  of  character,  does  not  apply. 

It  was  in  some  early  cases  held,  that  the  truth  of 
a  libel  was  no  ground  for  refusing  a  criminal  informa- 
tion (^),  but  the  practice  has  long  since  been  settled  to 
the  contrary. 

Where,  however,  some  circumstances,  stated  in  the 
affidavits  in  support  of  the  application,  have  been 
contradicted,  if  these  do  not  touch  the  material  points 
of  the  case,  or  if,  where  they  apply  only  to  the  fact  of 
publication,  they  still  leave  a  strong  probable  ground, 
the  information  has  been  granted  ;  for  as  to  the  pub- 
lication the  court  only  exercises  the  office  of  a  grand 
jury,  (z) 

Fourthly, — The  consequence  of  grantinff  the  rule* 
Under  this  consideration  the  court  refused  an  application 
for  a  criminal  information  made  against  a  man  in  low 
circumstances,  residing  at  a  distance,  and  to  whom  it 
would  be  impossible  to  come  to  Westminster  to  show 
cause  against  the  rule  nisi. 

In  an  anonymous  case  in  Lofi%  (a).  Lord  Mansfield 
speaks  of  this  as  a  rule  formally  laid  down  by  the 
court,  and  says  that  it  was  first  established  upon  the 


(«)  Ex-parte  Tanner,  M.  T.     of  Libel,  77 ;    jR.  t.  Draper,  3 
1838,  3  Jurist,  10.  Smith,  391. 

(y)  Rex  V.  Dormer,  Barnard.         (z)  Doug.  372 ;  H,  ▼.  Sharpe, 
iL  B.  13 ;  Digest  of  the  Law    Andr.  384. 

(a)  p.  155. 
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occasion  of  a  Leicestershire  fiddler  being  brought  up  hj 
information. 

There  are  several  cases  collected  in  Caldecot  (6)  in 
which  the  court  has  refused  informations  against  parish 
officers  acting  most  grossly  in  abuse  of  the  authority  of 
their  office.  In  one  case,  the  overseers  had  married  a 
male  pauper,  keeping  him  under  duress  at  the  time,  to 
a  female  idiot,  yet  the  court  refused  to  grant  an  in- 
formation. This  exception  from  the  general  practice 
of  the  court,  which  is  to  grant  informations  for  the 
abuse  of  official  power,  is  grounded  entirely  upon  the 
humble  station  in  life  of  a  relieving  officer.  Lord 
Mansfield  said,  in  Rex  v.  Compton,  '<  Great  incon- 
'^  venience  has  been  felt  from  the  practice  of  obliging 
'^  persons  in  low  circumstances  to  show  cause  against 
**  informations,  and  to  come  afterwards  before  this 
"  court,  from,  perhaps,  a  very  remote  part  of  the 
"  country,  and,  consequently,  at  a  great  expense,  to 
'^  receive  judgment.  To  be  sure  the  present  case 
**  appears  to  be  a  very  fit  subject  for  prosecution ; 
**  but  justice  may  effectually  be  done  otherwise,  and 
**  it  will  be  more  proper,  in  all  such  cases,  to  take 
**  the  common  remedy,  and  proceed  by  indictment." 


Sect.  2. —  Of  the  Parties  who  wiU  be  protected  by 

InformcUiQn. 

The  court  will  grant  an  information  for  a  libel 
upon  a  body  of  men.  In  the  King  v.  Osborne  (c), 
£.  T.  1732,  the  application  was  occasioned  by  a  libel 
reflecting  upon  some  Portuguese  Jews,  then  recently 
come  over,  and  charging  them  with  being  guilty  of 
burning  a  bastard  child  begotten  by  a  Christian  upon 

(h)  Rex  ▼.  Compton,  and  the        (c)  2  Bamard*  1 88.  &  146. 
cases  cited  in  the  note,  Cald. 
246. 
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the  body  of  a  Jewish  woman*  The  libel  also  said 
that  several  Jews  had  been  insulted  by  the  mob  upou 
this  occasion.  Lord  Raymond,  in  granting  the  rule  to 
show  cause,  said,  that  ^<  he  believed  the  court  could 
"  do  nothing  in  this  matter,  by  reason  that  no  parti-> 
<<  cular  Jews  could  be  able  to  show  to  the  court  that 
<*  they  were  pointed  at  more  than  any  others;  and 
"  thought  that  L.C.J.  Holt  was  of  this  opinion,  in  the 
**  case  of  Orm  and  Nutt"  The  rule,  however,  was  after- 
wards made  absolute,  the  court  distinguishing  between 
this  case  and  that  of  the  King  v.  Orm,  which  was  for  a 
libel  wherein  certain  ladies  were  reflected  on  that 
were  unknown.  "  In  the  present  case  it  is  related  in 
'*  the  paper  that  the  fact  then  told  is  a  fact  which 
**  the  Jews  have  frequently  done,  and  therefore  the 
*<  whole  community  of  the  Jews  are  struck  at,  and 
<<  wherever  that  is  the  case  the  court  ought  to  inter- 
^  fere." 

In  the  King  against  Jenour  (d),  the  libel  complained 
of  was  an  advertisement  in  a  newspaper,  setting  forth, 
<<  that  whereas  an  East  India  director  has  rabed  the 
«  price  of  green  tea  to  an  extravagant  rate,  the  same 
"  gentleman  being  also  concerned  with  the  Swedish 
'<  East  India  Company,"  &c.,  but  without  naming  any 
individual.  Upon  a  rule  to  show  cause  why  an  informa- 
tion should  not  go  against  the  defendant  for  printing 
and  publishing  a  libel  against  the  directors  of  the  Ectst 
India  Company ,  it  was  objected  that  the  libel  was  not  a 
libel  against  all  of  them;  but  Lee,  C.  J.,  said,  <*  Where  a 
<*  paper  is  printed,  equally  reflecting  upon  a  certain 
^<  number  of  people,  it  reflects  upon  all,  and  readers, 
<*  according  to  their  different  opinions,  may  apply  it 
*<  so.    It  has  been  the  rule  of  this  court  always  to 

(d)  7  Mod.  400, 


« 
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^  endeavour  to  prevent  libels  upon  societies  jof  men. 
'^  Where  the  persons  reflected  on  are  quite  unknown 
<^  the  court  will  not  grant  an  information.  Now,  as 
**  this  is  equaHy  applicable  to  all  the  directors,  the 
'<  readers  may  equally  apply  it  to  any  one." 

In  the  King  v.  Williams  (e),  the  libel  was  upon  the 
clergy  of  the  diocese  of  Durham.  The  publication 
stated,  that  upon  the  death  of  her  late  majesty  none  of 
the  bells  in  the  several  churches  at  Durham  were 
tolled.  It  ascribed  this  omission  to  the  clergy,  and 
then  proceeded  to  make  some  severe  observations  on 
that  body.  The  information  was  granted  upon  proof 
itf  publication  only. 

In  the  argument  upon  this  case  it  was  said,  that  in 
H.  T.  28  Geo.  2.  1755,  a  similar  information  was 
granted  against  A.  Alderton,  for  writing  and  pub- 
Hshing  a  Hbel  upon  the  justices  of  the  peace  for  the 
county  of  Suffolk,  in  an  advertisement  respecting  the 
expenditure  of  money  in  the  hands  of  the  county 
treasurer.  The  only  affidavit  in  support  of  the  appli- 
cation was  that  of  the  printer  of  the  newspaper,  that 
he  had  received  the  advertisement  from  the  defendant 
for  publication.  So  in  H.  T.  15  Geo^.  3.  such  an 
information  waa  granted  against  R.  HoUoway  and 
G»  Allen^  for  printing  and  publishing  a  libel  upon  the 
justices  of  the  peace  for  the  county  of  Middlesex, 
usually  sitting  by  rotation  in  Lichfield  street,  in  a 
pamphlet  entitled  the  <<  Rat-trap,"  charging  them  with 
Ignorance,  and  corruption  in  the  execution  of  their 
office.  This  rule  was  granted  upon  an  affidavit  stating 
the  purchase  of  the  pamphlet  from  one  of  the  defen- 
dants, and  that  the  other  acknowledged  himself  to  be 
the  author ;.  and  that  several  gentlemen  named  usually 

(<>  5  B;  &  A.  595. 
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lat,  b  J  rotatioDy  as  justicesy  at  a  public  office  in  Lichfield 
street 

8ECT.3.^Qf  tke  akarader  of  ike  Libel  far  which  an 
InformaiUm  wiU  be  granied. 

These  preliminary  requisites  being  complied  with,  it 
now  remains  to  inquire  what  descriptions  of  defama- 
tion come  within  the  class  of  cases  to  which  the  court 
is  accustomed  to  apply  this  remedy  by  information. 

Since  the  refusal  of  an  information  works  no  denial 
of  justice,  the  court  has  often  refused  to  grant  this 
extraordinary  remedy  in  cases  of  libels  which  are  triyial 
and  absurd  in  themselves ;  also  in  cases  which,  although 
not  frivolous,  did  not  appear  to  be  of  a  flagrant 
nature.  (/) 

In  general,  it  seems  that  the  imputation  conveyed  by 
the  libel  must  be  of  a  personal  character,  and  that  a 
libel  whose  tendency  is  only  to  lessen  the  trade  of  the 
applicant  is  not  sufficiently  flagitious  to  call  for  this 
remedy.  (^) 

Thus,  an  information  was  refused  for  a  libel  upon  a 
quack  medicine,  stating  that  it  was  a  compounder 
poison  and  antimony.  (A) 

And  where  the  court  considers  from  the  circum--, 
stances  that  the  libel   is  only  portion  of  a  dispute 
upon  a  matter  of  trade  an  information  will  not  be 
granted,  (t) 

(/)  Thus  the  court  recently  the   danger   unminenL      And 

refused  a  rule  for  a  criminal  in-  see  Rex  v.  Prcby  and  another,  I 

formation   against  an  attorney  Liord  Ken.  250 ;  Anon.  LoSl, 

who  bad,  in  a  letter  to  another  828 ;  2  Barnard.  87. 166 ;  A.  t. 

attorney,  threatened  *<  (without  Mead,  4  Jurist,  1014. 

**  prejudice)  "  to  horsewhip  his  (g)  Andr.  22^ ;  2  Barnard. 

oorrespondeiifs  client.   This  was  K.B.18S;  Holt'sDigest,  90.e»3: 

not  a  case  of  defamation,  but  (A)  Rex  v.    Ro^rU,   Holt's 

of  breach  of  the  peace.     The  Digest,  L.  of  L,  90. 

court,  however,  did  not  think  (t)  Ibid, 


i 


THE  LAW   OF   DEFAMATION.  219 

The  court  has  been  accustomed  to  refuse  infor- 
mations where  the  libel  does  not  appelur  to  have 
proceeded  from  an  actual  malice* 

Thus,  where  a  man  advertised  that  his  wife  had 
eloped  from  him  with  one  I.  S^  the  object  of  the 
advertisement  appearing  to  be  onlv  to  protect  him- 
self from  the  wife's  debts,  an  kilbrmation  was 
refused,  (k) 

And  where  it  was  advertised  that  Lady  M ordington 
kept  an  assembly  in  Moorfields,  upon  which  Lord 
Mordington  advertised  that  the  person  calling  herself 
Lady  Mordington  was  an  impostrix,  an  information 
was  also  refused.  (/) 

There  are  many  other  cases  of  a  similar  character,  in 
which  informajdons  have  been  refused  on  the  ^ound 
that  there  was  no  appearance  of  a  malicious  intent ; 
but  the  majority  of  them  seem  to  approximate  very 
closely  to  the  character  of  privileged  communications, 
and  in  many  of  them  the  court  has  expressly  grounded 
its  refusal  upon  an  opinion  that  the  matter  charged 
was  not  libellous,  (m) 

The  protection  of  character  would  appear  to  be  one 
of  the  objects  chiefly  kept  in  view  by  the  court  in  the 
exercise  lof  its  discretion  in  granting  this  remedy ;  but 
the  information  will  be  granted  without  nefierence  to 
the  rank  or  dignity  of  the  parties  libelled,  wiienever 
immediate  int^erence  appears  to  be  necessary  for  the 
purposes  of  justice*  (n) 

(A)  Rex  V.  EneM,  Andr.  229. ;  against  the  publisher  of  a  report 

p.  L.  L*  89.  of  »  coroner's  inquest,  although 

(Z)  8  Bac.Abr.tit.Libe1,492.  it  was  not  pretended  that  there 

'   {mi)  SeeBexf,  BayhytAodr,  was  any  express  maHee  in  the 

229 ;  3  Bac.  Ab.  tit.  lib.  492 ;  publication. 

Holt's  Digest,  39 ;  R.  v.  Bifk-  .  (m)  B.  v.  Bate,  Doug.  387 ; 

erton,  Str.  498 ;  B,  ▼.   Webeter,  Bac.  Abr.  tit.  Lib.  494 ;  and  see 

37  R.  S88;  Doug.  270.  371.  B,  ▼.  Broton  (the  Cook  X^iane 

Thus  in  B,  y.  Fleet,  1  B.  &  A«  Ghost  Case*),  Digest  L.  L.  84 ; 

379)  an  information  was  granted  and  B,  ▼.  HoQand,  lb.  82. 
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Gross  ridicule  is,  however,  a  ground  for  the  inter* 
ference  of  the  court  (o) 

It  is  unnecessary  to  collect  the  numberless  cases  io- 
the  books  wherein  informations  have  been  granted 
under  circumstances  upon  which  no  doubt  could 
occur,  and  which  have  been  in  most  instances  reported^ 
not  to  show  the  amount  of  libellous  matter  necessary 
to  induce  the  court  in  the  exercise  of  its  discretion  to 
interfere,  but  to  illustrate  some  point  arising  inciden- 
tally in  the  proceedings.  Thus,  libels  imputing  cow- 
ardice to  a  naval  conmuinder  (p),  perjury  in  his  office 
to  the  president  of  a  court-martial,  big^amy  to  a 
peer  (9),  insolvency  to  a  bishop  (r),  consummate 
malice  and  wickedness  to  a  town  clerk,  scandalous 
lying  to  a  magistrate  («),  require  no  direct  decision^ 
to  mark  them  as  of  a  character  properly  the  subject 
for  information. 

It  may  be  well,  however,  to  advert  to  a  few  oases  of 
a  somewhat  more  doubtful  character. 

Where  a  member  of  a  corporation  had  preferred  an 
indictment  for  peijury,  upon  which  the  defendant  had 
been  acquitted,  and  afterwards,  in  an. action  for  a  mali- 
cious prosecution,  obtained  a  verdict  against  the  prose-^ 
cutor  for  3,00011  damages,  the  corporation  made  an 
entry  upon  their  books  that  the  prosecutor  was  actuated 
by  motives  of  public  justice  in  preferring  the  indict- 
ment.  Here  an  information  was  granted  against  the 
corporation  at  the  instance  of  the  plaintiff  in  the 
action,  (t) 

So  an  informatipn  was  granted  for  publishing  of  a 
magistrate,  that  he  had  allowed  a  woman  to  swear 

(0)  Rex  V.  Benfield,  2  Burr.  (f)  Rustel,  228. 

985.  («)  Digest  L.  L.  80. 

(p)  A.  ▼.  gmoBett,  D.  L.  L.  (0   R,  y,   Watitm,  2  T.  R. 

86.  199. 

(7)  Doug.  387. 
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before  him  to  an  affidavit  of  bastardy  without  the 
affidavit  having  been  read  to  her.  (u) 

In  a  recent  case  the  court  held  that  certain 
comments  in  the  report  of  a  coroner's  inquest  were 
not  sufficiently  libellous  in  their  character  to  induce 
them  to  grant  an  information.  The  death  which  was 
the  subject  of  the  inquest  had  arisen  from  the  collision 
of  two  steam  vessels,  and  the  applicant  for  the  in- 
formation had  given  evidence  before  the  coroner. 
The  matter  complained  of  was,  <*  Had  requisite  means 
<^  been  employed  the  lives  of  the  two  children,  as 
^'  well  as  of  the  rest  of  the  passengers,  might  have 
*<  been  saved,  in  spite  of  the  story  of  Mr.  Granger, 
^^  who  stffore  through  thich  and  tftm,  and  who,  although 
^<  asleep  at  the  moment  of  the  accident,  had  yet  suffi- 
*^  dent  time  to  dress  and  assist  his  wife."  (x) 

The  author  of  an  article  in  the  Law  Magazine 
upon  criminal  informations  (^),  speaking  of  the  prac- 
tice of  the  court  in  the  exercise  of  its  discretion  in 
granting  criminal  informations,  remarks,  that,  <'  accord- 
*^  ing  to  the  old  practice,  when  the  injury  was  of  an 
<<  atrocious  nature  it  might  be  obtained  for  an  act 
<'  affecting  the  private  individual  only,  but  according 
^  to  the  modem  practice  it  seems  obtainable  for  any 
**  description  of  libel  whatsoever,  nay,  even  for  pub- 
**  lications  of  which  it  may  almost  be  doubted  whether 
^>  they  amount  to  libels  in  law." 

To  sustain  this  proposition  the  author  produces  some 
statistics  of  the  court  for  the  years  1831  and  1832, 
stating  that  in  these  years  nearly  seventy  motions  for 
criminal  informations  for  libel  were  made,  and  out 
of  these  twenty-three  were  made  at  the  instance  of 

(«)  Dig.  L.  L.  80.  (y)  Vol.  ix.  p.  361. 

(x)  R.  V.    MarshaJL  2  Jur. 
254, 
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Biagistrates,  fourteen  at  the  instance  of  dei^men,  and 
eight  at  that  of  attoraeys. 

For  the  same  purpose  he  also  dtes  the  following 
cases  (y)  :— 

"  K.  Y.  Eppsy  Hil.  T.  1831,  was  an  application  for 
'<  a  criminal  information  on  behalf  of  the  Reverend 
"  Dr.  Knatchbull  against  the  churchwarden  of  his 
**  parish,  for  a  publication  in  which  the  clergy  in 
'*  general,  and  the  doctor  in  particular,  were  charged 
<<  with  harshness  and  rigour  in  the  exaction  of  their 
**  tithes.  The  rule  to  show  cause  was  granted.  In 
^<  Trinity  Term  following  the  defendant  produced 
^  affidavits  to  show  that  the  composition  for  tithes 
^^  demanded  in  his  parish  was  exorbitant.  But  Lord 
"  Tenterden  said,  it  appeared  that  the  tithe^^payers  had 
**  paid  their  compositions  without  complaint  until  the 
'^  late  excitement  had  arisen.  The  rule  ought  to  be 
(<  made  absolute  at  any  time,  but  more  particulariy  at 
*^  this  time,  when  so  much  excitement  prevailed  on  the 
"  subject. 

<<  K.  V.  Kintoul  and  others,  Hil.  T.  1631,  was  an 
*'  application  by  the  Duke  of  Beaufort  for  a  paragraph 
^*  in  the  Spectator  newspaper.  The  words  complained 
<'  of  were  as  follows :  '  Who  foi^ets  the  history  of 
><  <  the  late  Duke  of  Beaufort's  will,  which  may  be 
^'  <  seen  at  Doctors'  Commons  on  payment  of  one 
<'  <  shilling,  and  which  charges  the  estates  of  the 
*<  '  present  duke  with  annuities  to  his  brothers,  until 
"  *  they  shall  be  better  provided  for  by  government? 
>^  '  The  amount  of  public  money  received  by  the 

(y)  As  these  cases  have  been  show  the  object  with  which  they 

sometimes  cited  from  this  autho-  were  reported.     Of  course  I  do 

rity,  I  have  thought  it  necessary  not  in  any  way  adopt  that  ob- 

to  introduce  them,  and  therefore  serration,  or  recognise  it  as  the 

to  pre&ce  them  with  the  obser-  principle  to  be  drawn  from  the 

ration  of  the  writer,  in  order  to  body  of  reported  cases. 
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^*  ^  Somersets  since  the  late  Duke  of  Beaufort  came  of 
'*  *  age  far  exceeds  the  value  of  the  estates  he  be- 
<<  <  queathed  to  the  present  duke.'  The  duke's  affidavit 
^  denied  that  he  or  any  of  his  family  held  any  sinecure 
'^  place  or  pension,  and  affirmed  that  all  the  public 
*^  money  received  by  the  Somersets  since  the  late  duke 
<<  came  of  age  did  not  amount  to  one  year's  value  of 
*<  his  estates.  A  rule  to  show  cause  was  granted,  and 
*'  subsequently,  in  Trinity  Term,  the  attorney  general 
"  contended  for  the  defendants  that  the  publication  in 
<<  question  was  no  libel.  The  argument  on  both  sides 
*^  ran  to  a  great  length,  but  Lord  Tenterden  said  at 
'<  the  conclusion,  that  it  was  not  for  them  to  consider 
^<  what  might  or  might  not  be  the  opinion  of  any  other 
^'  tribnnaL  They  must  proceed  as  they  themselves 
<'  and  their  predecessors  had  done,  and  whatever 
^  might  be  the  opinion  of  others,  it  was  their  opinion 
^<  that  it  was  a  libel.    Rule  absolute  accordingly. 

^  K.  V.  Smith,  Mich.  T.  1831.  A  rule  to  show  cause 
<<  why  a  criminal  information  should  not  be  granted 
*^  had  been  obtained  against  the  defendant,  for  pub- 
<<  lishing  advertisements  tending  to  excite  riot  and  a 
'<  breach  of  the  peace  among  the  people  of  Oxmoor 
*'  township^  was  obtained  on  the  affidavits  of  the 
*<  Reverend  T.  Cooke  and  others.  It  appeared  that 
*^  Smith,  a  wine-merchant  of  Oxford,  unconnected 
^  with  the  Oxmoor  rioters,  had,  after  their  conviction, 
"  published  an  advertisement  in  the  paper^  recom« 
*<  mending  a  subscription  for  them,  and  putting  queries 
**  respecting  the  enclosure,  such  as,  whether  a  large 
'<  number  of  acres  had  been  given  to  Sir  Alexander 
<'  Croke,  with  thirty-one  in  lieu  of  tithes,  and  whether 
'<  the  Oxmoor  conmion  before  had  not  been  tithe  free. 
**  The  Crokes  swore  that  if  these  queries  were  meuit 
^  for  assertions,  they  distinctly  denied  the  truth  of 
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**  them.  Sir  Alexandet  had  ako  publuhed  a  pamphlet 
"  with  this  statement  of  the  matters  in  dispute.  Smith 
'*  in  his  affidavit  stated,  that  he  believed  these  proceed- 
**  ings  arose  from  hb  support  of  the  reform  candidate 
^  in  the  Oxford  county  election.    Rule  absolute. 

"  K.  V.  Clouter,  Mich.  T.  18S1,  was  an  application 
**  on  behalf  of  the  Bishop  of  Exeter,  relating  to  some 
'<  proceedings  with  regard  to  a  burying  ground  in  the 
'*  parish  of  Stoke  Damerel,  for  the  conveyance  of 
'<  which  to  the  parishioners  the  bishop's  Consent  was 
*'  required  by  act  of  parliament.  On  two  opinions  of 
'*  Dr.  LushingtoB  the  bishop  declined  interfering. 
**  The  person  employed  by  the  parish  submitted  a  third 
(<  case  to  Dr.  Lushington,  which  the  bishop  refused 
"  to  peruse,  saying,  '  I  will  not  look  at  an  opinion 
<<  <  founded  on  a  state  of  facts  not  previously  submitted 
<<  <  to  me  for  consideration.'  At  a  vestry  meeting  in 
'*  Stoke  Damerel  afterwards  it  was  resolved)  *  that 
<*  <  the  meeting  could  not  but  regret  that  the  Bishop  of 
^*  *  Exeter  should  so  far  have  forgotten  himself  as  to 
<*  *  deny  the  parishioners  that  justice  which  they  had  a 
«  <  right  to  demand  at  his  hands,  viz.,  his  sanction  to 
*'  '  a  deed  of  conveyance.  The  parishioners  could 
*<  '  not  reprobate  such  conduct  in  language  too 
*'  '  strong.  Resolved  further,  that  the  utmost  cen- 
'^  *  sure  be  conveyed  to  the  bishop  for  such  his  dis- 
*^  ^  honourable  and  degrading  conduct.'  This,  being 
"  signed  by  the  churchwarden,  Clouter,  as  chairman, 
^<  was  afterwards  printed  and  published.  On  this 
'<  statement  a  rule  to  show  cause  was  granted,  and  in 
<<  Hilary  Term  following  affidavits  were  produced  to 
<*  show  that  Dr.  Lushington  had  never  advised  the 
<<  bishop  not  to  sign  the  deed,  and  on  the  third  appli- 
'<  cation  had  distinctly  advised  it;  and  further,  that 
**  the  bishop's  consent  was  onlji  rendered  necessary  by 
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^<  the  loss   of  a  deed  which  in  1811  conveyed  the 
**  banal  ground  to  the  parishioners.    Rule  absolute* 

'<  K.  v«  Sober,  HiL  T.  1832,  was  an  application  on 
*^  behalf  of  Mr.  Law,  a  surgeon,  against  the  proprietor 
^  of  the  Devonport  Telegraph,  for  the  following  para- 
*^  graph:  <  Triajunctain  uno.  This  saying  was  nearly 
**  *  verified  by  a  woman  offering  to  parish  officers  to 
'*  <  swear  her  child  to  one  of  three  parties,  a  surgeon, 
**  <  a  farmers  or  a  labourer.'  There  were  affidavits 
*'  that  Law  was  the  person  alluded  to,  that  he  had 
**  attended  A.  H.,  and  hearing  that  she  was  going  to 
^'  swear  a  child  to  him  had  taken  steps  to  rebut  the 
<(  charge.     A  rule  to  show  cause  was  granted* 

«  King  V.  Smart,  East  T.  1832.  Dr.  Grey,  the 
^<  rector  of  St.  Botolph's,  Bishopsgate,  applied  for  a 
**  criminal  information  against  the  vestry  clerk  of  the 
**  parish,  on  account  of  a  placard  bearing  his  signature, 
^  which  contained  a  resolution  of  the  vestry,  that  the 
"  rector  had  retained  money  to  which  he  was  not  justly 
**  entitled.  His  attorney  went  to  the  defendant  with 
*^  the  placard.  Smart  expressed  his  surprise  that 
*^  Dr.  Grey  should  retain  money  to  which  he  was  not 
'<  equitably  though  legally  entitled.  The  attorney  told 
^'  him,  that  if  he  would  not  give  up  the  parties  at  the 
<*  bottom  of  it,  he  would  be  held  legally  responsible. 
^  He  refused^    A  rule  to  show  cause  was  granted* 

^  K.  V*  Brigstock,  Mich.  T.  1832,  was  an  application 
^  on  behalf  of  Mr*  Phillipps,  mayor  of  the  borough  of 
^  Carmarthen,  agunst  the  printer  and  publisher  of  the 
'<  Carmarthen  newspaper,  for  a  libel,  which  stated, 
<<  that  after  his  election  he  was  dining  with  his  friends 
**  at  an  inn,  and  indulging  in  intemperate  revelry 
^  during  a  riot  that  took  place  in  the  town,  and, 
«(  satisfied  with  having  gained  his  point,  instead  of 
^  taking  means  to  stop  the  disturbance,  treated  with 
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**  insalt  those  who  applied  to  him  for  the  parpo^, 
<<  His  affidavit  stated  that  he  had  taken  all  proper 
"  means  to  put  down  the  riot,  and  there  were  sereral 
"  affidavits  to  his  sobriety  at  the  time.  A  rule  to  show 
*^  cause  having  been  obtained,  the  solicitor  general,  in 
*^  showing  cause,  contended,  that  it  was  not  a  case  for 
**  the  extraordinary  interference  of  the  court,  Brig- 
^  stocVs  affidavits  showings  the  neglect  and  refusal  of 
**  the  magistrates  to  stop  the  tumult  But  the  rule  vrBs 
'<  made  absolute." 

The  author  of  the  article  containing  the  report  of 
these  cases  adds,  <<  We  have  quoted  these  cases  without 
"  comment,  and  need  hardly  add  that  our  object  in 
'<  mentioning  them  at  all  has  merely  been  to  show  on 
*'  what  small  and  unsatisfactory  grounds  proceedings 
"  of  this  sort  have  latterly  been  countenanced  by  the 
'<  court  of  King's  Bench.  The  last  Hilary  Term  (1833) 
'<  presents,  however,  an  instance  of  a  different  kind,  in 
<^  which,  the  provocation  being  certainly  much  greater 
*'  than  in  most  of  the  foregoing  cases,  the  judges  showed 
^'  a  disposition  to  discourage  applications  for  their 
'^  special  interference  in  this  way.  At  the  beginning 
'*  of  the  term  Mr.  Saunders  applied  for  a  criminal 
<<  information  against  Thomas,  an  attorney  of  Fem- 
*<  broke,  who  had  called  him  at  the  poll,  in  the  election 
"  1832,  a  corrupt  magistrate,  a  tyrant,  a  scoundrel, 
**  and  a  trading  justice.  The  affidavit  also  stated  that 
'<  the  same  language  had  been  employed  at  the  former 
*^  election.  A  rule  to  show  cause  being  obtained,  the 
'<  solicitor  general  afterwards  contended,  that  such 
^*  words'were  not  fit  ground  of  a  criminal  information, 
"  being  mere  words  of  abuse,  and  not  indictable.  But 
<'  Crowder,  on  the  other  hand,  maintained,  that  to 
**  impute  corruption  to  a  magistrate  was  an  indictable 
*'  offence.    The  lord  chief  justice  thought  the  rule 
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"  ought  to  be  granted)  because  the  wOrds  spoken  had 
*^  a  tendency  to  excite  violence  in  the  crowd  against 
^'  Saunders.  On  the  whole,  however,  he  thought  it 
*^  better  that  the  case  should  go  to  a  grand  jury." 

The  case  last  quoted  b  by  no  means  an  intimation 
of  any  change  in  the  exercise  of  the  discretion  of  the 
court  in  questions  of  criminal  information;  on  the 
contrary,  it  is  in  exact  accordance  with  prior  cases 
upon  the  same  subject.  This  case  differed  from  the 
others  previously  quoted  in  the  important  particular  of 
the  application  being  for  words  spoken,  and  not  for 
a  libel  published.  Where  a  magistrate  is  interrupted 
by  contumelious  expressions  while  in  the  actual  dis- 
charge of  his  duty,  it  appears  that  the  interruption  is 
an  indictable  offence  (2;),  less  perhaps  on  account  of  the 
defamation  than  on  account  of  the  hindrance  to  public 
justice ;  but  words  addressed  to  magistrates  when  not 
in  the  execution  of  their  office,  «ven  although  they 
impeach  their  integrity,  are  not  indictable.  In  Darby's 
case  (a)  the  words  were,  <<  Sir  John  Kearle  is  a  buffle- 
<<  headed  fellow,  and  dotb  not  understand  the  law ;  he 
<<  is  not  fit  to  talk  with  me ;  I  have  baffled  him,  and  he 
"  hath  not  done  my  client  justice;"  and  these 
words  are  said  to  have  been  held  to  be  indictable,  but 
not  actionable. 

Several  subsequent  decisions,  however,  have  taken 
all  authority  from  this  case.  In  the  Queen  v.  Lang* 
ley  (&),  on  an  indictment  for  saying  to  the  Mayor  of 
Salisbury,  *<you  are  a  rogue  and  a  rascal,"  Holt,  C.  J., 
held  that  the  words  were  not  indictable,  the  mayor 
not  being  in  the  execution  of  his  office,  nor  a  patent 
officer ;  and  that  it  did  not  appear  that  the  mayor  was 

(z)  Kingr,  Revdl,  Str.  420;         (a)  S  Mod.  139. 
Hex  V.  Bum,  7  A.  &  £.  190;         (6)  Salk.  ^97. 
2  N.  &P.  152;  ^  D.  P.  C.  36. 
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a  justice  of  the  peace,  at  least  not  by  commission  from 
the  King ;  yet  that  if  the  words  had  been  written  an 
indictment  would  have  lain.     Et,  per  totam  curiam, 
words  that  directly  tend  to  a  breach  of  the  peace,  as 
if  one  man  challenge  another,  are  indictable ;  and  the 
commission  of  Oyer  and  Terminer,  de  propalationibus 
verborum,  is  to  be  construed  of  words  against  the 
government,  or  scandalum  magnatum,  &c*;   but  for 
these  petit  offences,  which  are  contra  bonos  mores,  the 
law  has  another  provision,   by  requiring  surety  of 
the  peace   and  good  behaviour,  in  default  whereof 
the  magistrate  may   conunit.  him  when   spoken  out 
of  court,    and  when   in  court   the    magistrate    may 
proceed  summarily  against  him,  and  fine  him  for  the 
contempt. 

So  it  was  held  not  to  be  indictable  to  say  of  a  Hull 
alderman,  "  When  he  puts  on  hb  gown  Satan  enters 
**  into  it"  (e) ;  or  to  a  mayor,  **  You  are  a  forsworn 
<*  mayor,  and  have  broken  your  oath  *'  (d) ;  or  of  a 
justice  of  the  peace,  *^  Sir  Roland  is  a  fool,  an  ass,  and 
*<  a  coxcomb  for  making  such  a  warrant,  and  he  knows 
*'  no  more  than  a  stickbill  *'  (e);  or  again,  <<He  is  not 
'*  fit  to  b^  a  justice,  for  if  a  man  is  before  him  he  will 
"  give  it,  right  or  wrong,  where  his  affection  is."  (f) 

We  cannot,  therefore,  draw  any  inference  from  the 
case  of  R.  v.  Thomas  (g}  to  the  effect  that  the  court 
is  growing  at  all  less  disposed  to  grant  criminal  in«> 
formations  for  libeL  If  the  seventy  applications  men* 
tioned  by  the  above  had  been  carefully  examined  it  is 
probable  that  it  would  be  found  that  a  very  large 
majority  of  them  never  proceeded  to  trial,  that  some 
of  them  were   made  only  as   a   means  of  denying 

(c)  1  Mod.  35.  (/)  B.   ▼.    &%,   Mich.  T. 

{d)  Stiles,  251.  4  Ann.  K.  B. 

(e)   Queen  v.  Wrightion,  Salk.  ijg)  Supra,  p.  226. 

698. 
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upon  oath  the  imputation  that  had  been  cast,  and 
that  iu  many  the  conditional  rule  had  been  discharged 
upon  payment  of  costa  by  the  defendant.  This  last 
course  is  one  very  frequently  adopted  in  casea  which 
do  not  appear  to  be  very  flagitious ;  and  it  is  difficult  to 
imagine  any  method  of  procedure  which  would  be 
more  prompt,  or  more  remedial  in  its  action,  or  more 
perfectly  adapted  at  once  to  repair  and  to  punish 
injuries  inflicted  by  carelessness  or  malice  upon  the 
character  of  individuals  tfaau  this  remedy  by  criminal 
inforraation. 
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CHAPTER  XIV. 

OF   THE   CRIMINAIi   REMEDY  BY   INFORMATION,- 

CONTINUED. 

OF    THE   AFFIDAVITS. 


1 .    Of  the  Af^davitB  in  sup- 
port of  the  Rvle 230 


2.  OftheJffidaviteinshoW' 
ing  Cause  against  the 
Ride 235 


Sect.  1. — Cfihe  affidavits  in  support  of  the  rule* 

One  of  the  first  rules  respecting  the  affidavits  in  support 
of  a  criminal  information  is  that  they  must  be  complete 
and  sufficient  in  every  respect  in  the  first  instance ;  for 
although  the  court  has,  under  peculiar  circumstances, 
given  leave  to  the  party  applying  to  renew  his  applica- 
tion upon  amended  affidavits  (a),  it  is  the  general  rule 
that  where  a  party,  through  his  own  neglect,  makes  his 
motion  upon  insufficient  affidavits,  and  his  application 
is  on  that  ground  refused,  or  his  rule  is  discharged,  he 
cannot  afterwards  renew  his  application,  (b)  In  the 
case  of  the  Queen  v.  the  Inhabitants  of  Barton  (c)  it 
was  said,  '^  The  rule  is  express  that  a  party  who  has  a 
<*  full  opportunity  of  bringing  his  case  before  the 
<<  court  must  do  so  in  the  first  instance.  If  he  neglect 
"  the  means  of  doing  so  he  cannot  be  allowed  to  come 

(a)  Rex  V.  Wright,  2  Chit,  pang,  8  A.  &  E.  413;  Reg.  v. 
R.  162;  Rex  v.  WiUiamson,  3  ffarland,  8  D.  P.  C.  32S; 
B.  &  A.  582.  Saunderson  t.  Westley,  8  D.  P.  C 

(b)  Rex  ▼.  Smthson,  4  B.  &  652 ;  £x-parte  Hadeham,  1  D. 
AdoL  861 ;  Reg*  v.  7%e  Man-  P.  R.  792. 

Chester  and  Leeds  RaUway  Com-        (c)  9  D.  P.  C.  1021. 
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"  again,  and  put  the  other  party  to  the  trouble  and 
"  expense  of  a  second  attendance.'' 

Where,  indeed,  the  objection  to  the  affidavits  has 
been  entirely  form,  the  court  has,  in  some  instances, 
relaxed  this  rule  so  far  as  to  enlarge  the  rule  nisi  to 
give  opportunity  to  amend  the  defect  This  has  been 
done  when  an  affidavit  was  wrongly  entitled  (d) ;  and  it 
would  seem  that  this  indulgence  will  be  sometimes 
granted  when  the  affidavits  are  defective  in  the 
jurat  (e),  but  it  was  refused  in  the  case  of  the  King 
V.  Cockshaw.  (/) 

In  Rex  V.  Eve  and  another  (g)  the  rule  for  a  crimi- 
nal information  had  been  discharged  upon  the  affidavit 
of  a  person  who  was  afterwards  indicted  for  perjury 
committed  in  swearing  this  affidavit,  and  who,  after 
the  bill  was  found,  absconded.  Here  the  court  very 
reluctantly  granted  a  second  rule  nisi,  and  afterwards 
made  it  absolute. 

The  cases  are,  however,  numerous  and  consentient 
to  the  point,  that  after  a  rule  nisi  has  been  discussed 
upon  conflicting  affidavits,  and  discharged,  the  court 
will  not  listen  to  a  second  application  made  upon 
further,  affidavits,  (h) 

As  to  the  tide  of  the  affidavits  upon  which  the  rule 
nisi  is  moved,  they  should  not  be  entitled  in  any 
cause;  their  only  title  should  be,  <<In  the  Queen's 
*^  Bench."  The  rule  is  that  affidavits  in  support  of 
the  application  for  the  rule  nisi  should  not  be  entitled 
in  any  cause,  and  that  if  they  are  they  cannot  be  read ; 
that  affidavits  produced  on  showing  cause  may  or  may 

(d)  Eeg,  v.  /one«,8  D.  P.  C.  (A)  R.  t.  Smiths&n,  4  B.  & 
307.  Adol.  861 ;  7  A.  &  E.  522.  n. ; 

(e)  Shaw  y.  PerAtn,  1  D.  P.  JR.  t.  Onk,  8  A.  &  £.  420.  n. ; 
R.  SpS.  Rouet  ▼.  Hartley,  5  N.  &  M. 

(/)  2  N.  &  M.  378.  415. 

(g)  5  A.  &  £.  780. 
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not  be  entitled ;  but  all  affidavits  after  a  rule  has  been 
made  absolute  must  be  entitled,  (t) 

As  to  the  deponents  to  affidavits.  Persons  making 
affidavits  in  support  of  an  application  for  a  criminal 
information,  inasmuch  as  the  act  is  voluntary,  thereby 
place  themselves  within  the  powers  of  the  court  If, 
therefore,  it  should  appear  that  these  deponents  have 
been,  from  improper  motives,  the  cause  of  the  appli- 
cation, or  if  the  court  should  see  any  good  reason,  in 
the  exercise  of  its  discretion,  to  visit  them  with  the 
costs,  it  has  the  power  to  discharge  the  rule  with  costs, 
-to  be  paid  by  all  or  any  of  Uie  parties  who  joined  in 
the  application,  or  who  made  affidavit  in  support  of 
it.  And  in  the  case  of  a  frivolous  application  the 
court  has  ordered  the  attorney  of  the  applicant,  he 
being  also  a  deponent,  to  pay  the  costs.  (A) 

But  a  party  must  be  before  the  court,  either  as  a& 
applicant  or  a  deponent,  in  order  to  come  within  thfi 
peril  of  paying  costs.  (/) 

By  statutes  9  Geo.4>.  cS2.  8.1.,  3&4W.4.  c4>9^ 
and  l&SVict.  c.77.  a  Quaker,  Moravian,  or  Sepa- 
ratist, or  a  person  who  has  been  a  Quaker  or  Moravian, 
may  make  a  solemn  affirmation  or  declaration  in  lieu 
of  an  oath.  It  would  serve  no  practical  purpose  to  cite 
the  cases  and  mark  the  distinctions  which  obtained,  in 
this  subject  previously  to  the  passing  of  those  statutes. 

With  regard  to  the  necessary  statements  whieh  the 
affidavits  should  contain.  The  affidavits  must  contain 
all  the  evidence  necessary  to  support  an  indictment,  {nuy 

(i)  Rtx  V.  /<m«#,  1  Str.  704;         (/)  B.  v.  Thoma*^  7  A.  &  E. 

Andr.  SIS  ;  TUxy,  ffarrisoH,  6  608;  H.  t.  Dodson,  9  A.  &  £. 

T.  R.  60  ;   Rexy,Cok,e  T.  R.  704;  Haywood  v.    Gifford  and 

640,  and  the  cases  there  cited.  another^  4  M.  &  W.  194. 

(A)  Rex  V.  Fidding,  2  Burr.         (m)  Rex  v.  Vounghusbmad,  4 

6.54 ;  R.  ▼.  Sorroih  S  B.  &  A.  N.  &  M.  850 ;  Rex  v.  WilUU, 

432.  440.  6  T.  R.  294. 


^ 
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Therefore  the  fact  of  publication  must  be  distinctly 
stated  in  the  affidavits.  In  the  Queen  v.  Baldwin  (») 
it  was  held  insufficient  to  state  ^'  that  defendant  did 
print  and  insert  in  a  certain  newspaper  called  '  The 
Standard '  a  certain  libel  relating  to  this  deponent^  a 
copy  of  which  newspaper  is  annexed  to  this  affidavit." 

In  the  same  case  it  was  'held  that  it  is  insufficient 
that  the  publication  is  admitted  by  the  defendants 
affidavits;  proof  of  this  fact  must  appear  upon  the  affi- 
davits upon  which  the  rule  nisi  was  granted. 

The  statements  of  the  affidavit  will  be  submitted  to 
the  test  of  the  ordinary  rules  of  evidence ;  they  must 
proceed  upon  the  deponents  own  knowledge,  (o)  The 
proof  of  the  publication  may  be  as  at  nisi  prius,  or 
upon  the  trial,  either  according  to  statute  or  eomrnon 
law;  but  it  is  essential  in  applications  for  libel  in  a 
newspaper  that  the  newspaper  be  filed  with  the  affi- 
davits,  and  that  the  rule  be  drawn  up  upon  reading 
it,  for  no  rule  can  be  discussed  on  documents  to  which 
it  does  not  refer.  (/>) 

But  it  is  not  necessary  to  file  the  original  libel,  eve» 
when  in  possession  of  the  party  applying ;  a  properly 
certified  copy  is  sufficient,  (q} 

The  libel  being  set  forth,  after  proof  of  publicatioDy 
and  application  to  the  party  applying  (r),  the  court  is, 
in  ordinary  cases,  in  a  position  to  judge  whether  the 
defamation  is  of  a  character  to  justify  its  interference^ 
Where,  however,  statements  of  extrinsic  facts  are 
required  in  order  to  inform  the  court  as  to  the  defa* 
matory  tendency  of  the  publication,  those  statements 
should  be  made  without  any  unnecessary  reflections 
upon  the  defendant.    Reflections  upon  the  defendant 

(»)  8  A.  &  £.  168;  3  N.  &  (/>)  Hex  v.  JFoobner,  12  A.  & 

P.  342.  E.  422. 

(o)  Rex  T.   miiea,  6  T.  R.  (q)  JR.  t.  Chappd,  Burr.  402. 

294.  (r)  D.  L.  L.  97. 
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form  ground  for  discharging  the  rule.  Thus  vhen  a 
magistrate,  in  applying  for  a  criminal  information 
against  a  person  for  slanderous  words  used  towards 
him  while  in  the  execution  of  his  office,  stated  that 
^  the  said  T.  B.  bears  the  character  of  a  most  litigious 
'<  shuffling  man,  and  tried  by  every  possible  means  to 
'*  avoid  payment,**  Lord  Denman,  C.  J.,  in  discharging 
the  rule,  said,  '<  The  prosecutor  has  stated  a  sufficient 
**  case  for  a  criminal  information,  but  he  has  in  the 
"  early  part  of  his  affidavit  introduced  words  irrelevant, 
**  and  reflecting  on  the  character  of  the  party  against 
**  whom  he  applies ;  and  afterwards,  in  explanation  of 
«<  something  which  he  states  to  have  passed,  he  goes 
**  into  a  narrative  of  matters  impertinent  to  the  cause> 
**  and  calculated  only  to  prejudice  the  minds  of  the 
**  court.  Parties  who  come  before  the  court  with 
<^  affidavits  are  to  confine  themselves  to  the  simplest 
**  statement  of  that  which  induces  them  to  make  the 
**  application,  and  are  not  to  enter  upon  discussions 
"  like  these,  unless  the  nature  of  the  subject  renders 
**  them  absolutely  necessary.  And  we  must  say  here 
*^  that  the  spirit  which  has  been  shown  in  framing  the 
*<  affidavit  makes  us  doubt  whether  the  spirit  evinced 
^'  by  the  prosecutor  at  the  time  when  this  party  came 
*'  before  him  was  not  such  as  might  lead  to  what  is 
**  now  complained  of.  The  court  cannot  make  the 
"  rule  absolute.**  (s) 

And  any  such  statements  must  omit  no  material  fact, 
but  put  the  whole  fully  and  fairly  before  the  court. 
Any  material  suppression  will  be  visited  by  the  court 
with  the  discharge  of  the  rule  with  costs,  (t) 

As  to  the  exculpatory  statements,  we  have  already 
treated  of  these  under  a  previous  title,  (u) 

(i)  7  A.  &  £.  193.  A.  432.  4dS;  R.  y.  Bugke$,  7 

(t)  See  R,  V.  Borron,  S  B.  &     B.  &  C.  719. 

(«)  Supra,  p.  21 1.  et  seq. 
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We  have  also  spoken  of  the  time  within  which  it  is 
necessary  that  the  application  should  he  made.  If 
more  than  the  proper  time  has  elapsed,  and  the  delay 
can  be  explained,  this  subject  is  of  course  a  necessary 
part  of  the  affidavit 

The  jurat  of  affidavits  should  mention,  either  expli« 
citly  or  by  reference,  the  place  and  county  where  they 
are  sworn  (x),  and  the  deponents  names,  if  more  than 
one.  Affidavits  in  support  of  an  application  for  a 
criminal  information  may  not  be  made  before  the  prose- 
cutor's attomey(y),  but  they  may  be  made  abroad,  (z) 
In  general  they  should  be  made  for  the  purpose  for 
which  they  are  used,  for  we  have  seen  that  if  they  be 
entitled  in  any  cause  they  cannot  be  read.-  But  where 
a  defendant,  being  about  to  take  his  trial  before  a  judge 
of  assize  upon  a  criminal  information,  published  certain 
handbills  in  the  assize  town  with  the  intent  to  prejudice 
the  jury  against  his  prosecutor,  the  judge,  upon  affi- 
davits of  the  fact,  postponed  the  trial,  and  the  court 
afterwards  allowed  the  same  affidavits  to  be  read  in 
support  of  an  application  for  a  rule  for  an  information 
for  the  publication  of  these  handbills,  (a) 

Sect.  2. —  Cf  the  affidavits  in  showing  cause  against 

the  rule. 

The  rule  nisi  having  been  granted,  drawn  up,  and 
served,  the  defendant,  after  he  has  taken  office  copies 
of  the  affidavits  upon  which  it  was  moved,  may  show 
cause  against  its  being  made  absolute. 

The  topics  of  showing  cause  have  been  already  set 
forth  when  treating  of  the  requisites  for  obtaining  the 
rule.      Thus  the  defendant  may  insist  that  the  pro- 

(x)  R,  V.  Bum^  7  A.  &  £.  (y)  R,  v.  GctoJen  of  Ipswich^ 

190;  2N.&P.  152;  6  D.  P.  C.  2  Lord  Ken.  421  ;  2  Barnard. 

36 ;  R.  ▼.  Cockshaw,  2  N.  &  M.  272. 

378 ;  R.  V.  Justices  of  Forkshire,  («)  8  N.  &  M.  532. 

3  M.  &  S.  493.  (a)  R,  v.  JoBiffh,  4  T.  R.  285. 
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secator  has  made  a  preyious  application,  which  was 
refused,  or  obtained  a  previous  rule,  which  was  dis- 
charged ; — that  he  is  unworthy  of  the  protection  of  the 
courty  on  account  of  his  own  misconduct  in  the  trans- 
action in  question  ; — that  he  has  had  recourse  to  some 
other  remedy  for  the  same  libel;— that  the  defendant 
is  a  poor  man,  residing  at  a  great  distance ; — that  the 
libel  is  one  of  which  a  private  prosecutor  has  no  right 
to  complain,  but  which  is  within  the  province  and  dis- 
cretion of  the  attorney  general ; — ^that  it  is  too  trivial 
to  require  the  interference  of  the  court  by  information; 
' — that  Uie  affidavits  upon  which  the  rule  was  granted 
are  defective  in  form,  or  in  their  denial  of  the  matter 
charged,  or  in  some  material  proof,  or  that  they  sup- 
press some  material  fact,  or  contain  irrelevant  asper- 
sions upon  the  character  of  the  defendant ; — that  the 
application  was  not  made  in  time ; — that  the  publica* 
tion  was  a  privileged  communication ;— or,  lastly,  that 
the  affidavits  upon  which  the  rule  was  granted  have 
been  answered  by  the  affidavits  upon  which  cause  is 
shown. 

It  is  obvious  that  many  of  these  objections  may 
arise  from  the  matter  already  before  the  court,  while 
others  must  be  suggested  by  affidavits.  These  affidavits 
should  be  entitled  '^  In  the  Queen's  Bench,**  but  it  is 
immaterial  whether  they  be  entitled  in  the  cause  or 
not.  (b)  In  other  respects  these  affidavits  are  subject 
to  the  same  rules  as  those  used  upon  the  original 
motion.  If  the  intention  be  to  deny  the  fact  charged, 
namely,  the  publication,  or  to  affirm  the  truth  of  the 
facts  stated  in  the  libel,  it  should  be  done  in  such  a 
manner  as  to  convince  the  court  that  the  statements 

(6)  H.  V.  Jonet,  1  Stra.  704 ;  binaon,  cited  6  T.  R.  642 ;  R,  v. 
R.  V.  Cole^  6  T.  R.  640 ;  R.  v.  ffarrtson,  6  T.  R,  60,  1  Gude, 
jihnom,  6  T.  R.  642.  n. ;  iZ.T.  Ao-     11 6. 
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of  the  affidavits  are  made  bon^  fide,  and  without  any 
view  to  evasion  or  suppression.  Thus,  where  a  rule 
nisi  had  been  granted  upon  an  affidavit  of  a  man  who 
swore  that  the  defendant  had  confessed  to  him  that  he 
had  published  the  libel,  the  defendant  showed  cause 
upon  an  affidavit  denying  that  he  had  ever  made  any 
such  confession,  but  not  proceeding  to  deny  that  he 
had  in  fact  published  the  libel.  The  court  here  made 
the  rule  absolute,  (c) 

Where  the  time  for  showing  cause  against  a  rule  is 
enlarged,  it  is  usual  to  require  the  affidavits  intended  to 
be  used  in  showing  cause  to  be  filed  by  some  fixed  time ; 
and  affidavits  not  so  filed  will  not  be  allowed  to  be  used. 
If,  however,  the  opposite  party  take  office  copies  of 
affidavits  filed  too  late,  he  waives  Uie  objection,  (d) 

(c)  R,  T.  Sharpe,  Andr.  384.         (d)  Re    Mackay,    3    i>o«irL 

P.  R.  206. 
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CHAPTER  XV. 

OF   THE  CRIMINAL   REMEDY,  — CONTINUED. 

OF   THE    FORM   OF    THE     INFORMATION    OR    INDICT- 
MENT. 

It  has  been  already  stated  that  all  libels  may  form  the 
subject  of  an  indictment  at  common  law. 

The  information  and  indictment  differ  as  to  their 
form  only  in  formal  commencement  and  conclusion. 
Mr.  Seijeant  Hawkins  remarks,  <^  An  information 
''  differs  from  an  indictment  in  little  more  than  this, 
*'  that  the  one  is  found  by  the  oath  of  twelve  men,  and 
**  the  other  is  not  so  found,  but  is  only  the  allegation 
*^  of  the  officer  who  exhibits  it.   Whatsoever  certainty 

is  requisite  in  an  indictment,  the  same  at  least  is 

necessary  also  in  an  information ;  and  consequently 
5<  as  all  the  material  parts  of  the  crime  must  be  pre- 
"  cisely  found  in  the  one,  so  they  must  be  precisely 
*^  alleged  in  the  other,  and  not  by  way  of  argument  or 
"  recital."  (a) 

As  to  the  precision  and  certainty  with  which  the 
publication  and  the  libellous  matter  must  be  alleged, 
the  rules  already  laid  down  when  treating  of  the  decla* 
ration  will  apply. 

Since  a  criminal  proceeding  is  in  its  nature  local, 
the  offence  must  be  laid  and  proved  to  have  been 
committed  in  the  county  within  which  the  bill  is 
preferred,  (b) 

But  the  want  of  a  proper  venue  is  cured  after 

(a)  Pleas  of  the  Crown,  c.  26.     97  ;  R.  v.  Burdett,  4  B.  &  A. 
s.  54.  95. 

(6)  8  Mod.  328  ;  Dig.  C.  L. 


1 


THE   LAW   OF   DEFAMATION.  2S9 

judgment)  where  the  court  appears  by  the  indictment 
or  information  to  have  had  jurisdiction  over  the 
offence,  (c) 

All  who  are  in  any  way  concerned  in  the  compo* 
8ition>  writing)  or  printing  of  the  libel,  with  a  view  to 
publication,  may  be  joined  in  the  indictment  or  infor- 
mation, and  charged  as  principals.  And  it  has  been 
held,  that  where  two  sang  a  libellous  song  upon  A.  and 
B.,  reflecting  upon  them  in  alternate  stanzas,  so  that 
one  sang  the  stanzas  reflecting  on  A.,  and  the  other 
the  stanzas  reflecting  on  B.,  the  offence  was  joint,  and 
a  joint  information  lay.  (d)  And  even  if  the  set  of 
verses  reflecting  on  B.  were  not  libellous  the  judgment 
would  not  be  arrested,  but  a  less  punishment  would 
be  awarded,  proportioned  to  the  defamation  of  A. 
only,  (e) 

In  an  indictment  or  information  the  matter  charged 
musty  as  in  a  declaration,  appear  to  be  libellous,  either 
in  itself  or  in  connexion  with  extraneous  circum* 
stances,  upon  the  face  of  the  record ;  and  the  rules 
as  to  averring  these  extraneous  circumstances,  and  of 
connecting  the  libellous  matter  with  them  and  with 
the  prosecutor,  are  the  same  in  indictments  and  infor« 
mations  as  in  declarations. 

The  rules  already  laid  down  as  to  inuendos  are  also 
applicable  to  informations  and  indictments. 

Where  the  publication  has  been  to  the  prosecutor 
only,  the  indictment  or  information  must  allege  that 
the  libel  was  so  published  to  provoke  a  breach  of  the 
peace.  (/) 

But  the  information  need  not  state  that  the  offence 

(e)  Stat.   7  Geo,   4.   c.  64.         («)  Id. 
t.  20.  (/)  R.  T.  Wegener,  8  Starkie, 

id)  R.  T.  Bei^field,  2  Burr.  245. 
983.  pi.  3. 
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vrsa  committed  vi  et  armis,  or  that  the  matter  is 
false.  (/) 

Where  the  libel  prosecuted  was  upon  the  memory 
of  a  deceased  person,  the  publication  should  be  alleged 
to  have  been  made  with  a  design  to  bring  contempt  on 
the  family  of  the  deceased,  and  to  excite  his  relations 
to  a  breach  of  the  peace.  (^) 

By  the  statute  6  &  7  Vict  c  96.  s.  S.  it  is  enacted, 
**  That  if  any  person  shall  publish  or  threaten  to  pub* 
**  lish  any  libel  Upon  any  other  person,  or  shall  directly 
**  or  indirectly  threaten  to  print  or  publish,  or  shall 
*<  directly  or  indirectly  propose  to  abstain  from  print- 
**  ing  or  publishing,  or  shall  directly  or  indirectly 
<<  offer  to  prevent  the  printing  or  publishing,  of  any 
*^  matter  or  thing  touching  any  other  person,  with 
**  intent  to  extort  any  money  or  security  for  money, 
'*  or  any  valuable  thing,  from  such  or  any  other 
**  person,  with  intent  to  induce  any  person  to  confer 
«<  or  procure  for  any  person  any  appointment  or  office 
<<  of  profit  or  trust,  every  such  offender,  on  being  con* 
**  victed  thereof,  shall  be  liable  to  be  imprisoned,  with 
<<  or  without  hard  labour,  in  the  common  gaol  or 
«<  house  of  correction  for  any  term  not  exceeding 
"  three  years." 

If  the  indictment  or  information  for  the  publication 
of  a  libel  be  framed  under  this  statute,  it  should  state 
the  publication  to  have  been  with  one  of  the  intents 
therein  mentioned. 

So  also,  if  it  be  intended  to  bring  the  defendant 
within  the  penalty  of  the  fourth  section,  the  indictment 
must  contain  an  averment  that  tiie  defendant,  at  the 
time  of  maliciously  publishing  the  defamatory  libel, 
knew  the  same  to  be  false. 

(/)  fi.  T.  Bmrke,  7  T.  R.  4.        (^)  B.  t.  Topham,  4  T.  R. 

126. 
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Indictments  framed  under  this  statute  should  con- 
clude, **  and  against  the  statute  in  such  case  made  and 
«  provided."  (A) 

An  indictment  that  defendant  *'  scripsit,  fecit,  et 
**  publicavit*  seu  scribi  fecit,  et  publicari  causavit," 
has  been  held  to  be  too  uncertain,  (i) 

In  an  information  it  is  not  necessary  that  each  dis- 
tinct sentence  in  a  count  should  commence  witji  the 
formal  commencement.  It  is  sufficient  after  the  first 
to  say,  "  And  that "  (k) 

The  court  will  not  strike  out  unnecessary  counts  in 
an  ex  officio  information.  It  has  been  said,  that  the 
proper  course  is  for  the  defendant  to  apply  to  the 
attorney  general  for  a  summons,  calling  upon  the  pro- 
secutor's  attorney  to  show  cause  why  they  should  not 
be  struck  out.  (/) 

Forms  of  the  criminal  information,  as  well  as  of 
the  indictment  for  libel,  will  be  found  among  the 
precedents  in  the  third  part 

(h)  With  respect  to  indict-         (t)  8  Mod.  328. 
ments  under  the  third  section         (A)  R,  v.  Bead,  Raym.  34. 
of  the  act  of  6  &  7  Vict.  c.  96.         (/)   B.   v.  Green,    C.    temp, 
the  reader  is  referred    to   the     Hardw.  209. 
forms  of  indictment  in  the  third 
part,   and   to  the   observations 
which  accompany  them. 
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CHAPTER  XVI. 


•  OF   THE  CRIMINAL   REMEDY, -» CONTINUED, 

OF   PLEADING   TO   THE  INFORMATION   OR 

INDICTMENT. 

An  information  being  filed,  or  an  indictment  found,  a 
defendant  may  either  sufier  judgment  by  default,  or 
plead  in  abatement,  or  demur,  or  plead  guilty,  or  not 
guilty;  or  that  the  statements  in  the  libel  were  true,  and 
that  it  was  for  the  public  benefit  that  the  matters 
charged  should  be  published. 

The  statute  7  Geo.  4.  c  64.  s.  19.  has  gone  far  to 
abolish  pleas  in  abatement  in  criminal  cases.  By  that 
section  it  is  enacted,  *'that  no  indictment  or  infer- 
*<  mation  shall  be  abated  by  reason  of  any  dilatory 
"  plea  of  mbnomer,  or  want  of  addition,  or  of  wrong 
<'  addition,  of  the  party  ofiering  such  plea,  if  the  court 
<<  shall  be  satisfied,  by  affidavit  or  otherwise,  of  the 
^'  truth  of  such  plea ;  but  in  such  case  the  court  shall 
<'  forthwith  cause  the  indictment  or  information  to  be 
<<  amended  according  to  the  truth,  and  shall  call  upon 
^'  such  party  to  plead  thereto,  and  shall  proceed  as  if 
*^  no  such  dilatory  plea  had  been  pleaded." 

Demurrers  to  informations  are  of  very  unfrequent 
occurrence,  since,  if  the  point  of  law  should  be  found 
against  the  defendant,  the  judgment  is  tantamount  to  a 
judgment  upon  a  plea  of  guilty,  or  not  guilty ;  and  if 
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the  prosecutor,  warned  by  the  demurrer,  should  think 
the  objection  of  any  moment,  he  may  amend  almost  as 
a  matter  <>f  course,  (a) 

There  is  no  special  demurrer  in  crown  cases,  nor 
need  the  grounds  of  demurrer  be  stated  in  the  margin 
of  the  demurrer ;  but  the  point  to  be  argued  must  be 
stated  in  the  maigin  of  the  copies  of  the  demurrer 
books. 

Under  the  plea  of  not  guilty  the  defendant  is  entitled 
to  take  advantage  of  every  defect  in  the  evidence  for 
the  prosecution,  or  to  rebut  that  evidence  by  counter 
proof,  to  the  effect  either  that  the  publication  was  not 
committed,  or  not  wilfully  committed  (6),  by  him,  nor 
by  any  person  under  his  authority,  or  that  such  publi- 
cation was  made  without  his  authority,  consent,  or 
knowledge,  and  did  not  arise  from  want  of  due 
care  or  caution  on  his  part(c),  or  that  the  matter 
charged  is  not  libellous,  which  may  appear  from  the 
context  (^f),  or  other  circumstances,  as  that  it  was 
published  upon  an  occasion  absolutely  privileged,  or 
upon  an  occasion  conditionally  privileged,  and  without 
malice. 

Before  the  recent  statute  (e)  the  truth  of  the  libel 
formed  no  answer  to  the  criminal  charge,  but  by  this 
statute  it  is  enacted,  that  on  the  trial  of  an  indict* 
ment  or  information  for  a  defamatory  libel,  the 
defendant  having  pleaded  such  plea  as  is  therein- 
after mentioned,  the  truth  of  the  matters  charged 

<a)  B,  y.SOandyA  T. R.  457 ;         (6)  R,  v.  L,  Ahinffdon,  1  £sp. 

B.    ▼.  WUket,    4  Burr.    2528,  226  ;  B.  v.  HoU,  5  T.  R.  444. 
2532,  2566,  2568,  2573  ;  B.  v.         (c)  6  &  7  Vict  c.  96.  s.  7. 
Nixcny  1  Str.  185;  B,  v.  Gr^        (d)  B,  v.  Lambert  and  tmother, 

ganfi  1  Stark.  373  ;  B,  y.  StraU  2  Camp,  398. 
ton,  1  Doug.  239 ;   Com.  Dig.         (e)  Stat.  6  &  7  Vict.  c.  96. 

tit.  **  Information  *'  (D.  4.)  s.  6. 
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may  be  inquired  into,  but  shall  not  amount  to  a 
defence,  unless  it  was  for  the  public  benefit  that  the 
matters  so  charged  should  be  published ;  and  that  to. 
entitle  the  defendant  to  give  evidence  of  the  truth 
of  such  matters  charged,  as  a  defence  to  such  in- 
dictment or  information,  it  shall  be  necessary  for 
the  defendant,  in  pleading  to  the  indictment  or 
information,  to  allege  the  truth  of  the  matters 
charged,  in  the  same  manner  required  in  pleading  a 
justification  to  an  action  for  defamation,  and  further 
to  allege  that  it  was  for  the  public  benefit  that  such 
matters  should  be  published,  and  the  particular  facts 
by  reason  whereof  it  was  for  the  public  benefit  that 
such  matters  charged  should  be  published ;  and  the 
prosecutor  is  at  liberty  to  reply  generally,  denying 
the  whole  of  this  plea.  It  is  further  enacted,  that  if 
after  such  plea  the  defendant  shall  be  convicted  on 
such  indictment  or  information  it  shall  be  competent 
to  the  court,  in  pronouncing  sentence,  to  consider 
whether  the  guilt  of  the  defendant  is  aggravated  or 
mitigated  by  the  plea,  and  by  the  evidence  given  to 
prove  or  to  disprove  it.  The  act  contains  provisoes, 
that  the  truth  of  the  matters  charged  in  the  alleged 
libel  complained  of  by  the  indictment  or  information 
i^all  in  no  case  be  inquired  into  without  the  plea 
of  justification ;  that  in  addition  to  such  plea  it 
shall  be  competent  to  the  defendant  to  plead  a  plea 
of  not  guilty ;  and  that  nothing  in  the  act  shall 
take  away  or  prejudice  any  defence  under  the '  plea 
of  not  guilty  which  it  was  previously  competent  to 
the  defendant  to  make  under  that  plea  to  any  action 
or  indictment  or  information  for  defamatory  words 
or  libel. 
'  According  to  this  enactment  the  plea  which  it  givea 
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is  assimilated  in  point  of  form  to  the  plea  of  justifi- 
cation in  civil  actions.  It  is  unnecessary  to  do  more 
than  to  refer  to  the  rules  upon  this  subject,  as  already 
laid  down  and  illustrated  when  treating  of  the  remedy 
by  action.  The  same  particularity  is  required  in 
setting  out  the  particular  facts  which  render  the 
publication  beneficial  to  the  public. 

It  is  to  be  noted  that  this  act  applies  only  to  de- 
famatory libels,  leaving  the  state  of  the  law,,  with 
respect  to  seditious,  blasphemous,  indecent,  and  other 
pubHc  libehi  in  its  former  state.  A  bill,  however,  is 
now  in  the  House  of  Lords,  to  enable  the  truth  of 
a  public  libel  to  be  proved  after  notice  given,  (y*) 

(/)  "  The  bill,"  said   Lord  "  not  guilty.  He  will  not  neces- 

Campbell,  in  introducing  it  in  **  sarily  be  acquitted,   though 

the  Lords,  "  is  to  effect  this : —  **  it  should  turn  out  that  what  he 

**  when  a  prosecution  shall  take  '*  had  stated  was  true,  nor  will 

"  place  by  the  attorney  general,  "  he  necessarily  be   convicted, 

'<  or  on  behalf  of  the  crown,  **  though  it  should  turn  out  that 

*•  for  a  libel,  or  for  the  use  of  **  it  was  false.     He  might  have 

^*  seditious  words,  and  the  libel  *'  &llen  into  an  error  without 

"  or  words  stated  facts  which  **  any    malicious    or    seditious 

"  might  or  might  not  be  true,  '*  motives ;  still  the  jury  should 

*'  to  allow  the  defendant  to  give  "  be  informed  whether  he  were 

*<  in  evidence  the  truth  of  the  **  actuated  by  a  desire  to  confer 

**  statements,  on  a  notice  being  "  a  benefit  on  the  country." — 

**  served     on    the    prosecutor.  Hansard's    Debates,    vol.  Ixxii. 

«  #  #  «    It  will  then  be  for  the  p.  469. 

**  jury,  taking  the  whole  matter         If  this  bill  should  pass  into 

**  into  their  consideration,  to  re-  a  law  before  this  work  leaves 

"  turn  their  verdict,  and  say  whe-  the  press,  it  will  be  placed  in 

**  ther  the  defendant  was  or  was  the  Appendix. 
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CHAPTER  XVIL 

OF   THE  CRIMINAL    REMEDY, — CONTINUED. 
OF   THE  EVIDENCE  AT    THB  TRIAL. 


1.  Oftht  Proseeuiof^s  Em*  i  2.  Ofih*  DrfMd(mt*$  Evt" 
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Sect.1. — Cfihe  Prosecutor* s  Evidence. 

The  only  evidence  required  for  the  prosecution  in 
cases  of  libel  is,  proof  of  the  publication  and  of  the 
material  averments* 

The  correctness  necessary  in  proving  the  libel  has 
been  already  sufficiently  noticed  when  treating  of  the 
civil  action. 

It  may,  however,  be  remarked,  that  the  statute 
3  &  4  W.  4.  c.  42.  s.  23.  does  not  apply  to  criminal 
trials  for  libeb.  The  power  of  amending  variances  in 
these  cases  depends  upon  the  statute  9  Geo.  4.  c  15*, 
which  has  been  already  set  forth,  (a) 

As  the  general  rules  of  pleading  do  not  apply  to 
criminal  cases,  matter  of  inducement  in  an  indictment 
or  information  is  not  admitted  by  a  plea  of  not  guilty. 

With  respect  to  the  character  of  the  prosecutor, 
where  the  libel  consists  of  a  reflection  upon  him  in  his 
official  or  professional  capacity  it  is  seldom  necessary 
to  prove  his  appointment  to  the  office,  or  his  admission 

(a)  Ante,  p.  172. 
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to  the  profession,  because  this  is  usuallj  assumed  in 
the  libel,  and  we  have  already  seen  that  after  proof  of 
publication  the  libel  may  be  used  as  evidence  against 
the  publisher  of  all  the  facts  which  it  admits,  (6) 
Thus,  where  the  plaintiff  alleged  ^lat  he  held  a  certain 
office  and  place  of  trust  and  confidence,  to  wit,  the 
office  of  overseer  of  a  certain  common  field,  &c.,  and 
the  terms  of  the  alleged  libel  treated  the  plaintiff  as 
holding  an  office  of  public  trust,  and  charged  him 
with  not  having  given  a  proper  account  of  the  public 
property,  it  was  held  to  be  evidence  of  the  averment, 
although  the  plaintiff's  own  witnesses  showed  that  the 
plaintifrs  office  was  not  one  of  trust  and  confidence, 
and  that  he  was  not  trusted  with  the  receipt  of 
money,  (c) 

It  is  usual  in  such  cases,  however,  to  adduce  some 
evidence  that  the  prosecutor  acted  as  such  officer,  or 
exercised  the  profession  stated.  Where,  however,  the 
tenor  of  the  libel  is,  to  call  in  question  the  title  of  the 
prosecutor  to  his  office  or  profession,  and  to  charge 
him  with  having  exercised  its  functions  without  legal 
authority,  it  seems  necessary  to  prove  the  appointment 
or  admission,  (d) 

It  should  also  appear  in  the  indictment,  and  be 
proved  in  evidence,  that  the  special  character  belonged 
to  the  prosecutor  at  the  time  of  the  publication,  (e) 

A  gazette  is  evidence  to  prove  an  averment  that 
certain  addresses  have  been  presented  to  the  king.  (/) 


(6)  Supra,  p.  149;  Berryman  196;    8  Bing.  432;    11  Moo. 

▼.  Win,  4  T,  R.  366 ;  Jones  v.  308 ;   R,  v.  Sutton,  4  M.  &  S. 

Stewjw,  11  Price,  235;  Pearce  548;  1  A.  &  £.  695. 

V.  Whale,  5  B.  &  C.  38;  Smith  (c)  TVMtfl  ▼.  Afifton,  Yel.  159; 

▼.  Taylor,  1  N.  R.  196.  1  Vin.  Ab.  538 ;  Cro.  Jac.  222; 

(c)    BagnaU   v,    Underwoodi  CoUia  v.  MaUn,  Cro.  Car.  283. 

11  Price,  621.  (/)  R.  v.  H(^,  5  T.  R.  536. 

{d)  Smith  ▼•  Taylor,  1  N.  R. 

M  4t 
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The  kiDg*s  proclamation  for  the  discovery  of  certain 
offenders,  reciting  that  outrages  have  been  committed 
In  certain  districts,  is  evidence  to  satisfy  an  intro- 
ductory averment  in  an  information  for  a  libel  that 
such  outrages  had  been  committed,  {g) 

An  allegation  that  the  defendant  was  duly  elected 
treasurer  of  a  particular  parish  is  proved  by  an  entry 
in  the  vestry  book  stating  that  he  was  elected  to  that 
office  at  a  vestry  held  after  notice.  (A) 

And  having  proved  the  appointment  prior  to  the 
time  of  the  libel,  the  continuance  of  such  appointment 
will  be  presumed,  (t) 

The  day  of  publication  laid  in  the  indictment  or 
information  is  not  material,  and  need  not  be  proved  as 
laid,  but  if  there  be  any  dates  alleged  in  the  libel  any. 
variance  between  the  indictment  and  evidence  in  that 
particular  would  (unless  the  judge  amend)  be  fataL     , 

As  to  the  venue,  the  offence  must  be  proved  to  have^ 
been  committed  in  the  county  laid.  If  the  libel  be 
contained  in  a  letter  passed  through  the  post,  the 
offence  may  be  laid  to  have  been  committed  either  in 
the  county  in  which  the  letter  was  posted  or  in  that  in 
which  it  reached  the  hands  of  the  party  to  whom  it 
was  addressed,  (^f)  And  if  a  man  write  a  libel  in  one 
county,  with  intent  to  publish  it,  and  afterwards  publish 
it,  in  another,  it  has  been  said  that  he  may  be  indicted 
for  a  misdemeanor  in  either  county.  (^) 

In  the  case  of  the  King  v.  Watson  (/),  Lord  Ellen- 
borough  held,  that  the  post-mark  of  a  particular  place 
within  the  county  upon  a  letter  containing  the  libel 

ig)  R.  T.  Sutton,  4  M.  &  S.  R.  v.  WatsoHy  1  Camp.  215;  R. 

546.  V.  Burden,  4  B.  &  A.  95. 

(A)   R.    V.  Martin,   2  Camp.  (A)  Per   Holroyd,  J. ;   R,  v. 

100.  BurdetU  4  B.  A.  95. 

(t)  R.  V.  Budd,  5  Esp.  230.  (0  1  Camp.  215. 

ij)  R.  V.  Johnson,  7  £ast|  95 ; 
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was  no  evidence  of  a  publication  within  that  county, 
for  the  post-mark  tnight  be  forged ;  but  the  current  of 
fiutfaorities  seems  rather  to  be,  that  post-marks  are 
evidence  that  the  letters  on  which  they  are  were  in  the 
office  to  which  the  post-mark  belongs  at  the  ■  date 
which  such  post-mark  specifies,  (m) 

The  proof  of  publication  has  been  already  suffi- 
ciently considered  in  treating  of  the  plaintiffs  evidence 
in  a  civil  action.  The  occasions  on  which  the  rules  of 
evidence  as  to  publication  vary  in  civil  and  criminal 
cases  are  but  few. 

Proof  of  publication  to  the  party  libelled  is  sufficient 
in  support  of  an  indictment  in  which  the  publication 
is  laid  with  an  intent  to  provoke  a  breach  of  the 
peace ;  but  if  the  indictment  only  allege  the  intent  to 
be  to  disparage  and  injure  the  prosecutor,  the  same 
rule  obtains  as  in  civil  cases,  (n) 

When  the  indictment  or  information  alleges  a  spe- 
cific  intention,  such  intention  must  be  proved  as  laid ; 
but  where  several  intentions  are  charged  they  are 
divisible,  and  proof  of  any  one  of-  them  which 
would  be  alone  sufficient  to  constitute  the  offence  is 
sufficient,  (o) 

This  rule  will  apply  to  indictments  under  the  third 
section  of  the  new  libel  act. 

Where  the  indictment  is  framed  under  the  fourth 
section  of  this  act  it  will  be  necessary  to  convince  the 
jury  that  at  the  time  of  publbhing  the  libel  the  defen- 
dant knew  it  to  be  false.  The  nature  of  this  evidence 
must  of  course  depend  upon  the  circumstances  of  each 
case. 

(m)  R.  V.   Plumer,  R.  &  R. 
264 ;  R.  v.  Johnson,  7  East,  65 ; 
fVarren  ▼.  Warren,  1    C.  M.  & 
R.  150;  4TyTW.  85a  . 


(r)  R.  y.  Wegener,  1  Starkie 
548. 

(o)  R.  V.  Evans,  1  Starkie, 
L.  &  S.  439. 
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Sect.  2.— <y  eAe  Drfendaat*  Evidence^ 

The  defendant  may  prove  tliat  he  did  not  publish  the 
libel,  or  that  the  publication  is  not  libellous,  or  that  it 
'was  published  upon  a  justifiable  occasion,  and  without 
malice,  or  upon  an  absolutely  protected  occasion,  and 
with  probable  cause ;  or,  having  pleaded  this  specially, 
he  may  (in  cases  of  d^aauaoTy  libel)  prove  that  the 
libel  is  true,  and  that  it  was  for  the  public  benefit  that 
it  should  be  published. 

With  regard  to  the  defendant's  evidence  to  rebut 
the  plaintiff's  proof  of  publication,  the  statute  6  &  7  Viet 
c.  96.  s.  7.  provides,  <*  that  whensoever,  upon  the  trial 
'<  of  any  indictment  or  information  for  the  publication 
<'  of  a  libel  under  the  plea  of  not  guilty,  evidence 
<<  shall  have  been  given  which  shall  establish  a  pre- 
<<  sumptive  case  of  publication  against  the  defendant 
<'  by  the  act  of  any  other  person  by  his  authority,  it 
*^  shall  be  competent  to  such  defendant  to  prove  that 
<^  such  publication  was  made  without  his  authority, 
<<  consent,  or  knowledge,  and  that  the  said  publication 
<<  did  not  arise  from  want  of  due  care  or  caution  on 
•*  his  part" 

Before  this  enactment  it  had  been  held,  that  it  was 
no  defence  to  an  information  or  indictment  that  the 
defendant,  although  the  proprietor  of  a  newspaper,  had 
nothing  to  do  with  the  publication,  the  whole  being 
conducted  by  his  servants,  (p)  Nor  was  it  a  defence 
even  if,  in  addition  to  his  ignorance  of  the  particular 
libel  previously  to  its  publication,  the  defendant  showed 
that  he  had  immediately  upon  the  discovery  of  the 
libel  stopped  its  sale,  (y) 

{p)  R.  T.  Walter,  3  Esp.  521  ;         (9)  ^aoH.,  Lofft  544.  7S0U 
R,  y.  Alexander,  M.  &  M.  437. 
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Therefore^  strictly,  evidence  to  this  effect  was  not 
admissible  on  the  trial,  but  must  have  been  afterwards 
adduced  in  mitigation  of  punishment  (r) 

But  it  had  been  intimated  that  circumstances  might 
possibly  occur  in  which  the  proprietor  of  a  newspaper 
would  not  be  held  criminally  responsible  for  its  con- 
tents  (#) ;  as  when  he  had  been  in  such  close  custody 
that  he  could  not  possibly  have  known  what  was 
doing,  (t) 

In  one  case  a  distinction  was  drawn  between  an 
action  and  an  indictmenti  as  to  the  right  of  defendants 
to  have  the  whole  of  the  publication  whence  the  libel 
is  selected  read  upon  the  trial.  In  that  case  Abbott, 
L.C.J.,  restrained  the  defendant,  who  conducted  his 
own  defence  to  an  indictment  for  blasphemy,  from 
rea^ng  other  passages  than  those  charged  in  the  in- 
diotment  The  defendant  himself  professed  that  his 
object  in  selecting  those  passages  was  to  show  that 
the  Christian  religion  was  false;  and  his  lordship 
thought  that  a  person  on  his  trial  for  a  libel  on  the 
Christian  religion  should  not  be  allowed  to  make  his 
defence  a  vehicle  for  the  very  crime  for  which  he  was 
answering.  <<  But  in  actions,'*  continued  his  lordship, 
**  1  have  always  understood  the  rule  to  be,  that  the 
**  defendant  has  a  right  to  have  the  whole  of  the 
<*  publication  read."  («) 

In  other  respects  the  rules  of  evidence  as  to  proof 
of  publication  appear  to  be  the  same  in  prosecutions 
as  in  actions  for  de&mation. 

The  topics  of  defence  arising  from  the  occasion 
upon  which  the  libel  was  published  have  already  been 
stated  in  treating  of  the  civil  remedy. 

(r)  R,  V.  mUianu,  Lofft  759.         (0  -R*  ▼•  WiUianu,  Lofil.  759. 
(<)  R.  V.  AUxander,  M.  &  M.         (tc)  Anon,y  cited  in  Cooke  ▼. 
437.  Huffhet,  S  Ryan  &  M.  115. 
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The  court,  however,  will  not  allow  a  defence  of 
privileged  commanication  to  be  set  up  for  the  purpose 
of  incidentally  introducing  evidence  of  the  truth  of 
the  matters  charged  as  libellous. 

Previously  to  the  statute  6  &  7  Vict  c.  96.  the  truth 
of  the  libel  could  in  no  instance  be  urged  against  an 
indictment,  or  against  an  information  when  filed.  The 
provisions  of  the  6th  section  of  that  statute,  applying 
to  defamcUory  libels,  have  been  already  cited  (x) ;  but 
that  section  expressly  provides,  that  the  truth  of  the 
libel  shall  in  no  case  be  inquired  into  without  a  plea 
of  justification. 

The  case  of  the  King  v.  Brigstock  (y)  was  an  infor- 
mation against  tlie  publisher  of  the  Welshman  news^ 
paper,  for  a  libel  on  the  magistrates  of  Carmarthen. 
The  libel  was  contained  in  an  article  which  gave  an 
account  of  proceedings  in  the  court  of  King's  Bench, 
and  consisted  of  an  application  of  the  speech  of  the 
attorney  general  on  that  occasion  to  the  circumstances 
of  the  borough  of  Carmarthen  on  the  mayor's  day; 
and  it  imputed  to  the  magistrates,  that  they  had  neg- 
lected their  duty,  in  refusing,  when  called  upon,  to 
interfere  to  preserve  the  peace  in  the  borough  during 
a  riot  which  occurred  on  that  day,  and  neglecting  to 
bring  to  justice  one  of  the  persons  engaged  in  that 
riot  who  had  fired  a  pistol  on  the  assembled  people, 
and  wounded  several  of  them,  that  person  being  of  the 
same  political  party  as  the  magistrates. 

For  the  defendant  it  was  proposed,  by  Mr.  John 
Evans,  his  counsel,  to  go  into  evidence  to  prove  that 
there  was  a  riot  on  the  mayor's  day,  that  the  magis* 
trates  refused  to  interfere,  and  that  the  person  referred 
to  in  the  libel  did  fire  on  the  people ;  and  also  that  the 

(x)  Ante,  p.  24S.  (y)  6  C.  &  P.  184. 
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magistrates,  though  requestefd  so  to  do,  refused  to  heaf 
the  complaint  against  him.  This  evidence  was  ten- 
dered, not  as  a  justification  of  the  libel,  by  proving 
the  truth  of  it,  but  to  enable  the  jury  to  decide  whe- 
ther, such  alleged  facts  being  really  true,  the  remarks 
charged  as  libellous  were  or  were  not  within  the  limits 
of  free  discussion. 

But  per  Patteson,  J.,  "  You  have  put  it  very  inge- 
**  nioHsly,  but  I  cannot  receive  the  evidence.  The 
**  jury  are  to  judge  upon  the  examination  of  the  libel 
^  itself;*  («) 

The  defendant  was  afterwards  sentenced  to  be  im- 
prisoned for  six  months. 

The  case  of  the  King  v.  Bradley  has  sometimes 
been  cited  to  show  that  evidence  of  the  truth  of  the 
Hbel  was  admissible  on  the  trial  of  an  information. 

This  was  an  information  filed  against  the  defendant 
for  a  libel,  in  which  he  charged  the  prosecutor,  in  very 
opprobrious  terms,  with  having  signed  at  Paris  a  com- 
mission purporting  to  have  been  signed  at  Jamaica. 
The  defendant  having  been  found  guilty,  and  called 
up  for  judgment,  the  defendant  spoke  in  person  iii 
mitigation  of  punishment,  and,  having  gone  into  much 
irrelevant  matter,  was  advised  by  the  court  to  argue 
upon  the  ground  of  his  having  been  in  error  in 
making  the  charge  against  the  prosecutor,  saying  that 
they  could  not  allow  him  to  urge  the  truth  of  the 
charge,  and  show  that  the  commission  was  a  forgery ; 
that  he  ought  not  to  be  permitted  to  make  the  charge 
now,  after  having  been  ptU  to  fair  proof  of  it  at  the 
trial,  (a) 

It  is  obvious,  however,  that  the  court  here  alluded, 
fiot  to  the  trial,  but  to  the  proceedings  upon  the  appli- 

{z)  But  see  ante,  p.  245.  (a)  2  Man.  &  Ry,  152. 


254  THE  LAW  OF  DEVAMATION. 

oatioa  for  the  criminal  information.  The  law  upon 
thb  point  is  too  well  settled,  and  the  practice  too 
uniform,  to  admit  of  doubt. 

In  the  King  v.  Burdett  (6)  one  of  the  objections 
was,  that  the  judge  refused  to  receiye  evidence  of  the 
truth  of  the  facts  alleged,  or  rather  assumed,  in  the 
libeL  Holroyd,  J.,  in  his  judgment,  remarked  upon 
this  objection  as  follows :  <<  Although  the  objection 
«  was  made,  it  was  not  even  attempted  to  be  supported 
**  by  argument  at  the  triaL  Whatever  might  be  the 
<<  result  of  a  due  inquiry  into  these  facts  elsewhere,  it 
"  is  dear  that  that  was  not  the  proper  place  or  occa- 
**  sion  for  inquiring  into  them,  nor  would  the  writing 
**  be  otherwise  than  in  law  a  libel.  It  assumes  as  true 
<'  a  statement  most  highly  calumnious  on  individuals 
^  and  on  the  government,  merely  from  a  statement  in 
*^  a  public  newspaper,  and  without  the  knowledge 
*'  whether  it  were  true  or  not  to  any  or  to  what 
^*  extent,  and  indulges  in  the  highest  strain  of  invec- 
*<  tive,  for  the  purpose  of  inflaming  the  public,  and 
<*  raising  in  their  minds  the  greatest  discontent,' 
<<  disafiection,  and  alarm.  That  is  in  itself  a  seditious 
«  libel." 

In  the  same  case,  and  upon  the  same  point,  Abbott, 
C.  J.,  said,  ^  The  next  ground  taken  in  support  of  the 
"  motion  for  a  new  tri&l  was,  that  the  learned  judge 
*^  had  rejected  evidence  offered  at  the  trial  to  prove 
<<  that  some  of  the  King's  subjects  had  been  killed  and 
"  wounded  by  the  dragoons  on  the  16th  of  August,  or, 
<<  in  other  words,  that  evidence  of  the  truth  of  the  fact 
**  alleged  in  the  libel  as  the  foundation  and  cause  of 
*^  the  remarks  therein  contained  was-  tendered,  and 
<<  refused.    I  am  of  opinion  that  this  evidence  was 

(6)  4  B.  &  A.  95. 
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^<  properly  refused.    The  whole  history  of  the  law  of 

^  libel  shows  that  such  evidence  has  been  almost  in- 

"  rariably  refused  on  all  occasions  of  eriminal  prose- 

''  cution  for    slanderous  observations   and   remarks 

**  upon  the  administration  of  the  government,  or  upon 

^  the  conduct  of  public  or  private  men.    The  reason 

<'  of  this  part  of  the  law  has  been  so  often  explained 

"  that  it  is  altogether  unnecessary  to  enter  into  it  at 

"  present.    I  will  only  quote  the  opinion  of  one  of  the 

"  most  eloquent  writers  of  antiquity,  who  united  the 

**  characters  of  philosopher  and  statesman.    Cicero, 

<<  having  cited  the  law  of  the  twelve  tables,  made  for 

**  the  punishment  of  any  one  '  qui  carmen  condidisset 

"  <  quod  infamiam  afferret  flagitiumve  alteri,'  imme^ 

<<  diately  subjoins,  ^  Praeclare  judiciis  enim  ac  magis- 

<i  <  tratuum  disceptationibus  legitimis  propositam  viam 

''  *  non  poetarum  ingeniis  habere  debemus  nee  probrura 

^*  '  audire  nisi  ea  lege  ut  respondere  lioeat  et  judicio 

"  '  defendere.'    The  case  of  the  seven  bishops  has  been 

'^  mentioned  as  an  instance  of  such  evidence  received 

"  on  the  part  of  a  defendant;  but  in  that  case  the 

*^  evidence  was  not  offered  to  prove  any  matter  of  fact 

"  mentioned  in  the  supposed  libel,  which  was  a  peti- 

"  tion  to  the  king,  but  to  show  that  the  king  had  not 

**  the  power  of  dispensing  with  an  act  of  parliament, 

"  which  was  matter  of  law;  and  the  evidence  con- 

"  sisted  of  the  records  of  proceedings  in  parliament, 

*<  and  was  addressed  to  the  court  rather  than  to  the 

^  jury.   The  case  of  Mr.  Home,  tried  before  my  Lord 

**  Mansfield,  was  also  quoted  as  an  instance  of  receiving 

"  evidence  of  facts.    Upon  looking  into  that  case  it 

*<  appears  that  Mr.  Home,  who  conducted  his  own 

defence,  did  not  open  his  evidence  to  the  jury  as 

usual,  but  sat  down  without  proposing  to  call  any 

witnesses  {  and  when  he  afterwards  proposed  to  call 
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**  some,  and  the  attorney  general  objected,  Lord  Mans*" 
**  field  said,  <You  had  better  not  object,  you  had 
**  *  better  hear  his  witnesses,'  and  they  were  accord^ 
<<  ingly  examined.     Such  an  instance    can,   in  my 
**  opinion,  be  of  no  avail  against  the  current  of  prior 
**  and  subsequent  practice.    It  certainly  can  be  of  no 
<<  avail  against  the  opinion  of  the  judges  delivered  in 
'<  the  house  of  lords  in  answer  to  a  question  on  this 
**  particular  point,  propounded  to  them  by  the  house 
<<  on  the  occasion  of  the  passing  the  statute  32  G.  3. 
**  c.  60.,  commonly  called  the  libel  bill ;  and  the  still 
'<  more  important  fact  that  the  legislature,  having  its 
^<  attention  directed  to  this  subject  at  that  time,  left 
'*  the  law  in  this  respect  in  the  situation  wherein  the 
^  judges  reported  it  to  stand.     Another  ease    that 
<*  occurred  before  me  was  also  referred  to  in  that  case. 
•*  However,  the  truth  was  not  offered  in  evidence  by 
**  way  of  defence,  but  the  evidence  of  the  falsehood 
"  was  adduced  by  the   prosecutor  as  necessary   to 
**  support  the  charge.     No  objection  was  made  on  the 
*^  part  of  the  defendant ;  and  although  I  was  not  free 
**  from  doubt  in  my  own  mind,  yet,  adverting  to  the 
<'  particular  nature  of  the  supposed  libel,  which  con- 
*^  tained  little  more  than  a  narrative  of  certain  facts 
^'  supposed  to  have  taken  place  in  one  of  the  West 
^*  India  islands,  I  did  not  think  myself  warranted  in 
^'  interposing,  under  the  very  peculiar  circumstances  of 
"  that  case ;  and  having  received  evidence  of  the  falser 
"  hood,  I  should  most  undoubtedly  have  received  evi- 
'^  dence  of  the  truth,  if  any  such  had  been  offered  on 
"  the  part  of  the  defendant."  (c) 

This  being  a  prosecution  for  a  public  libel,  the 
doctrine  laid  down  in  this  case  is  still  law.  (d) 

(c)  4  B.  &  A.  181.  (d)  But  see  ante,  p.  245.     ' 
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CHAPTER  XVIIL 

OF   THE   CRIMINAL   REMEDY, — CONTINUED. 

OF    THE   TRIAL. 

The  only  topics  which  suggest  themselves  under 
this  head  are,  the  power  of  the  judge  to  amend  the 
indictment  in  case  of  variance  between  the  indictment 
and  the  libel,  and  the  respective  duties  of  the  judge 
and  the  jury  in  the  proceedings  anterior  to  the 
sentence. 

The  former  of  these  has  been  already  noticed  when 
treating  of  the  remedy  by  civil  action,  (a)  The 
power  of  the  judge  in  criminal  trials  is  conferred  by 
the  9th  Geo.  4.  c  15.,  and  is  confined  to  variances 
between  any  matter  in  writing  or  in  print  produced  in 
evidence,  and  the  recital  or  setting  forth  thereof  upon 
the  record.  The  latter  of  these  topics  involves  the 
question,  so  much  contested  between  lawyers  and  lay- 
men, Whether  it  be  for  the  court  or  the  country  to 
decide  the  question  of  libel  or  no  libel  ? 

Practically^  the  court  and  the  jury  now  have  a  con- 
current jurisdiction  in  this  respect;  each  having  the 
power  to  determine  the  point  when  it  is  involved  in  a 
question  coming  before  them  in  the  exercise  of  their 
ordinary  jurisdiction.  Upon  the  question  of  guilty  or 
not  guilty,  jt  is  impossible  to  deny  that  a  jury  does 
now  in  fact  decide  whether  the  publication  be  or  be 
not  a  libel ;  and  upon  demurrer,  or  motion  in  arrest  of 
judgment,   the   court  will  entertain  and  decide  the 

(a)  Ante,  p.  172;    and  also  p.  246. 
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same  questioii,  giving  judgment  for  the  defendant  on 
demurrer,  or  arresting  the  judgment  after  verdict,  if  it 
shall  be  of  opinion  that  the  publication  is  no  libeL  In 
case  of  a  special  verdict,  in  which  the  jury  find  the 
facts,  and  refer  the  question  of  law  to  the  court,  the 
tendency  of  the  publication  appears  upon  the  record. 

The  different  provinces  of  the  judge  and  of  the  jury 
in  trials  for  libel  are  now  well  defined  by  the  decla- 
ratory statute  of  the  32d  Geo.  S.  c  60^  and  by  decisions 
which  have  since  been  given  upon  the  construction  of 
this  statute. 

It  b  scarcely  in  acccMrdance  with  the  practical  object 
of  this  litde  treatise  to  look  back  beyond  the  statute 
in  order  to  inquire  what  the  common  law  doctrine  was 
upon  this  subject,  or  how  far  that  doctrine  has  been 
varied  by  the  statute.  The  topic,  however,  is  too 
interesting  to  be  passed  over  altogether  in  silence,  and 
I  have  therefore  borrowed  from  Mr.  Starkie's  elaborate 
treatise  a  brief  review  of  those  decisions  which  preceded 
and  produced  the  act  known  as  Fox's  Libel  Bill. 

After  the  abolition  of  the  Star  Chamber,  says 
Mr.  Starkie,  which,  in  cases  of  libel,  exercised  an 
unbounded  control  over  both  law  and  fact,  the  cog« 
ni2ance  of  such  offences  reverted  to  the  court  of 
King's  Bench,  to  be  exercised  in  the  constitutional 
mode  by  the  intervention  of  a  jury ;  and  till  some  time 
after  this  period  no  doubt  seems  to  have  been  enter- 
tained of  the  right  of  a  jury  to  give  a  general  verdict 
in  the  case  of  libel,  as  well  as  in  any  other  criminal 
proceeding. 

In  the  year  1670  (5),  two  quakers,  Penn  and  Mead, 
indicted  for  seditiously  preaching  to  a  multitude 
tumultuously  assembled  in  Gracechurch  Street,  were 

(b)  Bushel's  case,  Vaughan's  Rep.  1S5. 
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tried  before  the  recorder  of  London,  vho  told  the  jurj 
they  had  nothing  to  do  but  to  find  whether  the  defen- 
dant  had  preached  or  not ;  for  that  whether  the  matter 
or  intention  of  their  preaching  was  seditious  were 
questions  of  law,  but  not  of  fact,  which  they  were  to 
keep  to  at  their  peril.  The  jury  first  found  Penn 
guilty  of  speaking  to  the  people  in  Gracechurch  Street. 
This  verdict  having  been  refused  by  the  recorder,  the 
jury  again  retired,  and  afterwards  brought  in  a  general 
verdict  of  acquittal.  This  the  court  considered  as  a 
contempt,  and  set  a  fine  of  forty  marks  on  each  of 
them,  and  directed  them  to  be  confined  till  the  fine 
should  be  paid.  Edward  Bushel,  one  of  the  jurors, 
refused  to  pay  the  fine,  and,  being  imprisoned  in  con- 
sequence of  his  refusal,  sued  out  his  writ  of  habeas 
corpus,  which  was  returned,  together  with  the  cause 
of  his  commitment, — ^*  his  acquittal  of  Penn  and  Mead, 
<<  against  the  law  of  England,  against  the  evidence, 
*^  and  against  the  direction  of  the  court  on  matter  of 
«  law." 

Lord  Chief  Justice  Vaughan,  on  the  latter  part  of 
the  return,  observed,  '<  The  words,  *  that  the  jury  did 
"  ^  acquit  against  the  direction  of  the  court  on  matter 
<<  ^  of  law,'  literally  taken,  and  de  piano,  are  insignifi- 
*'  cant  and  unintelligible ;  for  no  issue  can  be  joined 
"  in  matter  of  law, — no  jury  can  be  chained  with 
"  matter  of  law  barely, — no  evidence  ever  was  or  can 
"  be  given  to  a  jury  of  what  is  law  or  not,  nor  no  such 
"  oath  can  be  given  or  taken  by  a  jury  to  try  matter 
<*  in  law,  nor  no  attaint  can  be  for  such  a  false  oath. 

"  Therefore  we  must  take  off  the  veil  and  colour  of 
"  words  which  make  a  show  of  being  something,  and 
^  in  truth  are  nothing. 

"  If  the  meaning  of  these  words,  *  finding  against 
*^  '  the  direction  of  the  court  in  matter  of  law,'  be, 
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'*  that  the  judge,  having  heard  the  evidence  given  in 
*^  court,  for  he  knows  no  other,  shall  tell  the  jury 
*^  upon  this  evidence  the  law  is  for  the  plaintiff  or  for 
"  the  defendant,  and  you  are  under  the  pain  of  fine 
<'  and  imprisonment  to  find  the  contrary,  and  the 
**  jury  ought  of  duty  so  to  do,  every  man  sees  that 
'<  the  jury  is  but  a  troublesome  delay,  great  charge, 
'^  and  of  no  use  in  determining  right  and  wrong,  and 
*'  therefore  the  trials  by  them  had  better  be  abolished 
<^  than  continued, — which  were  a  strange  new-found 
<*  conclusion  after  a  trial  so  celebrated  for  many 
"  hundreds  of  years. 

''  For  if  the  judge,  from  the  evidence,  shall  by  his 
'<  own  judgment  first  resolve  upon  any  trial  what  the 
*^  fact  isy  so,  knowing  the  fact,  shall  then  resolve  what 
'<  the  law  isy  and  order  the  jury  severally  to  find 
"  accordingly,  what  either  necessary  or  convenient  use 
^*  can  be  fancied  of  juries,  or  to  continue  trials  by 
«  them  at  all?" 

Upon  the  trial  of  Nathaniel  Thompson  (c)  and 
others,  for  composing  and  publishing  libellous  remarks 
upon  the  administration  of  justice,  the  chief  justice 
concluded  his  observations  to  the  jury  by  saying, 
"  Gentlemen,  I  do  leave  it  to  you,  whether  upon  this 
*'  evidence  you  do  not  believe  them  all  to  be  guilty  of 
''  this  design  of  traducing  the  justice  of  the  nation/' 

In  the  case  of  the  seven  bishops  (d),  who  were  in- 
dicted for  having  offered  a  petition  to  the  king  which 
was  alleged  to  be  a  libel,  the  judge,  who  seemed  no 
ways  inclined  to  favour  the  defendants,  would  not 
accede  to  the  doctrine  of  the  counsel  for  the  crown, 
who  contended  that  the  malice  and  sedition  wherewith 
the  prelates  were  charged  arose  by  construction  of 

(c)  S  St.  Tr.  S7.  (d)  4  St.  Tr.  12. 
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law  out  of  the  fact,  and  that  the  jury  had  uothing  to 
concern  themselves  with  but  the  fact  of  the  publication 
in  Middlesex. 

The  defendants  had  given  in  evidence  several  par- 
liamentary documents,  to  prove  that  the  dispensing 
power  claimed  by  the  king,  and  against  the  exercise 
of  which  the  petition  of  the  bishops  was  directed,  was 
illegal.  The  then  attorney  general,  after  some  slight 
remarks  upon  this  evidence,  was  about  to  conclude 
with  a  somewhat  flippant  expression  of  regret  that  the 
defendants'  counsel  had  spent  their  time  to  so  little 
purpose,  when  the  chief  justice  observed,  <<  Yes,  Mr. 
'<  Attorney,  FU  tell  you  what  they  offer,  which  it  will 
"  lie  on  you  to  give  an  answer  to, — they  would  have 
<<  you  show  how  this  has  disturbed  the  government 
*'  or  diminished  the  king's  authority."  The  attorney 
general  then  contended,  that  malice  or  sedition  arises 
by  construction  of  law  out  of  the  fact ;  and  that  if  the 
thing  be  illegal  the  law  says  it  is  seditious,  and  a  man' 
shall  not  come  and  say  he  meant  no  harm  by  it 

And  afterwards,  whilst  the  solicitor  general  was 
speaking,  the  chief  justice  interrupted,  by  requesting 
him  to  come  to  the  business  before  them,  and  to  show 
that  the  alleged  libel  was  in  diminution  of  the  king's* 
prerogative,  or  that  he  ever  had  sucli  a  prerogative. 

Upon  summing  up  to  the  jury,  the  chief  justice,  after 
addressing  the  jury  upon  the  point  of  publication, 
proceeded,  "  If  you  believe  this  was  the  petition  they* 
'<  presented  to  the  king,  then  we  must  inquire  whether 
**  this  be  a  libel."  The  chief  justice  then  proceeded 
to  intimate  his  opinion  that  the  publication  in  question 
was  a  libel,  but,  as  it  was  a  point  of  law,  invited  his 
brethren  to  give  their  opinions. 

This  the  other  judges  proceeded  to  do. 
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Justice  Holloway  coDcluded  by  sayings  *^  I  cannot 
*^  think  it  is  a  libel ;  it  is  left  to  you,  gentlemen,  but 
*<  that  is  my  opinion.*' 

Powell,  Jt,  also  deliyered  his  opinion. to  the  same 
effect,  leaving  the  issue  to  the  conscience  of  the  jury. 

And  afterwards,  when  the  jury  retired  to  determine 
upon  the  verdict,  they  were  permitted  to  take  with 
them  the  alleged  libeL 

Upon  the  trial  of  John  Tutchin  (e)  upon  an  informa- 
tion for  publishing  a  libel,  entitled  *^  The  Observator,*' 
Lord  Holt,  C.  J.,  after  reading  the  printed  papers 
alleged  to  be  libels,  told  the  jury,  "  Now  you  are  to 
^  consider  whether  these  words  I  have  read  to  you  do 
<*  not  tend  to  beget  an  ill  opinion  of  the  adminis- 
<'  tration  of  the  government."  The  learned  judge, 
it  is  true,  concluded  his  address,  as  was  afterwards 
observed  by  Lord  Mansfield,  C.  J.,  by  saying,  <<  If  you 
'<  are  satisfied  that  he  is  guilty  of  composing  and  pub- 
'<  lishing  these  papers  in  London  you  are  to  find  him 
<<  guilty."  But  these  words  have  immediate  reference 
to  the  ground  of  defence  upon  which  Mr.  Tutchin's 
counsel  meant  to  rely, — namely,  that  the  offence  had 
not  been  proved  to  have  been  committed  in  London, — 
and  cannot  be  considered  as  used  for  the  purpose  of 
withdrawing  the  attention  of  the  jury  from  the  quality 
of  the  publication  upon  which  they  had  just  before 
received  instructions;  and,  indeed,  to  suppose  it  had 
so  meant,  would  prove  too  much,  since  if  so  the  jury 
were  directed  not  to  find  the  truth  of  the  inuendoes. 

The  first  instance  that  appears  where  the  court 
directed  the  jury  to  find  the  defendant  guilty  if  they 
were  satisfied  with  the  evidence  of  the  publication  is 

(e)  4  St  Tr.  659. 
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that  of  the  King  v.  Clerk  (/),  for  publishing  Mist's 
Weekly  Journal.  It  appeared  upon  evidence  that  the 
defendant  acted  merely  as  servant  to  a  printer,  that 
his  business  was  to  clap  down  the  press,  and  there  was 
little  or  no  proof  of  a  guilty  knowledge  of  the  contents 
of  tbe  paper,  or  of  his  being  concerned  in  a  criminal 
act  It  was  objected  by  Serjeant  Hawkins,  that  the 
charge  of  a  malicious  and  traitorous  design  was  not 
supported  by  the  evidence,  from  which  it  appeared 
that  the  defendant  acted  ignorantly,  and  in  obedience 
to  his  master's  directions.  But  it  was  answered,  that, 
since  the  defendant  was  merely  charged  with  the  pub- 
lishing of  a  seditious  libel,  the  malice  was  immaterial. 
And  Lord  Raymond,  C.  J.,  informed  the  jury  that  the 
fact  of  printing  and  publishing  only  was  in  issue. 

And  the  same  learned  judge,  upon  the  trial  of  an 
infonpation  (^),  directed  the  jury,  "  That  there  were 
three  points  for  consideration;  the  fact  of  publi- 
cation, the  meaning  (these  two  for  the  jury),  and 
'^  the  question  of  law  or  criminality,  for  the  court, 
^  tqjon  the  record.**  Lord  Chief  Justice  Lee  gave  the 
same  direction  in  the  King  v.  Owen  (A),  and  Lord 
Chief  Justice  Ryder  followed  his  example  in  the  case 
of  the  King  V.  Nutt.  (e) 

Lord  Mansfield,  soon  after  his  appointment  to  the 
high  opce  of  chief  justice,  laid  down  the  same  doc- 
trine in  the  case  of  the  King  v.  Shebbeare  (k) ;  and 
though  the  same  learned  judge  repeated  the  same 
directiops  in  a  number  of  similar  cases,  all  disquisition 
upon  the  province  of  the  jury  on  these  points  seems  to 
have  slept  till  the  verdict  given  in  the  case  of  the 

(f)  1729,  Banuurd.  K.  B.  (h)  10  St  Tr.  App.  169  i 
304.  Dig.  L.  L.  67. 

(g)  9  St  fr.  255.  (t)  3  T.  R.  430,  q. 

(*)   JWd.        s 
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KId^  V.  Woodfall.  (/)  That  was  the  case  of  an  infor- 
mation filed  by  the  attorney  general  for  publishing  a 
seditious  libel  signed  '<  Junius.*'  The  jury  found  him 
guilty  of  the  printing  and  publishing  only. 

Upon  motion  to  arrest  the  judgment  it  was  insisted 
upon  for  the  defendant  that  a  criminal  intention  is  the 
essence  of  the  offence,  and  that  since  they  had  not 
found  malice  it  must  be  taken  not  to  have  existed, 
«ince  a  verdict  could  not  be  supplied  by  inference;  but 
that  at  all  events  the  verdict  was  imperfect,  and  that 
there  should  be  a  new  trial.  For  the  crown  it  was 
argued  that  the  law  would  collect  the  intention  from 
the  libel  itself;  that  the  printing  and  publishing  was  all 
the  jury  had  to  inquire  about,  and  that  the  intention 
might  be  collected  from  the  libel  itself. 

Lord  Mansfield,  C.  J.,  in  delivering  the  judgment  of 
the  court,  observed,  •*  There  may  be  cases  where  the 
*^  fact  proved  as  a  publication  may  be  justified  as  law- 
"  ful  or  innocent ;  for  no  fact  which  is  not  criminal, 
"  in  case  the  paper  be  a  libel,  can  amount  to  a  publi- 
*'  cation  of  which   the  defendant  ought  to  be  found 
*<  guilty.     But  no  question  of  that  kind  arose  in  this 
"  case,  therefore    I   directed    the  jury  to    consider 
*'  whether  all  the  inuendoes,  or  all  the  applications  to 
'<  matters  and  persons  made  by  the  information,  were 
"  in  their  judgments  the  true  meaning  of  the  paper ;  if- 
"  they  thought  otherwise  they  should  acquit  the  de-' 
**  fendant,  but  if  they  agreed  with  the  information, 
"  and  believed   the  evidence  as  to  the  publication, 
"  they  should  find  him  guilty."     The  learned  judge 
then  proceeded  to  observe,  "  that  if  proof  of  the  express - 
^  intent  of  the  defendant  were  requisite,  the  direction 
^*  was  wrong ;  but  that  whether  the  paper  was  in  law  a 

(0-5  Burr.  2661. 
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^*  libel  was  a  question  of  law  upon  the  face  of  the 
**  record,  an'd  that  the  epithets  in  the  information  were 
**  formal  inferences  of  law  from  the  printing  and  pub- 
*^  lishing ;  that  the  verdict  finds  only  what  the  law 
*^  infers  from  the  fact ;  that  where  an  act,  in  itself  in- 
**  different,  if  done  with  a  particular  intent  becomes 
**  criminal,  there  the  intent  must  be  proved  and  found ; 
''  but  where  the  act  is  in  itself  unlawful  the  proof  of 
^  justification  lies  upon  the  defendant,  and  in  failure 
'*  thereof  the  law  implies  a  criminal  intent.'' 

Having  thus  declared  his  opinion  upon  the  subject 
of  libel,  in  the  propriety  of  which  his  brethren  agreed 
with  him,  Lord  Mansfield  then  proceeded  to  deliver 
the  sense  of  the  court  upon  the  verdict  before  them, 
the  substance  of  which  was,  that,  as  a  doubt  had  arisen 
from  the  introduction  of  the  ambiguous  and  unusual 
word  <*  only"  into  the  verdict,  there  should  be  a  venire 
de  novo,  (m) 

The  legality  of  the  doctrines  laid  down  by  Lord 
Mansfield  in  Woodfall's  case  appears  to  have  been 
expressly  decided  upon  by  the  court  of  King's  Bench 
for  the  first  tiine  in  the  case  of  the  King  against 
William  Davies  Shipley  («),  dean  of  St  Asaph.  The 
defendant  was  tried  before  Mr.  J.  Buller  at  Shrews* 
bury  (o),  upon  an  indictment  charging  him  with 
having  published  a  malicious,  seditious,  and  scandalous 
libel,  entitled  "  The  Principles  of  Government,  in  a 
*^  Dialogue  between  a  Gentleman  and  a  Farmer,"  with 
intent  to  incite  the  king's  subjects  to  attempt  by  force 
and  violence  to  make  alterations  in  the  government, 
state,  and  constitution  of  the  kingdom.  The  fact  of 
publication  was  clearly  proved,  and  of  the  truth  of  the 

(m)  Wood&Il*8  case,  5  Burr.         (n)  3  T.  R.  428,  n. 
2661.  (o)  6th  Aug.  1784. 
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inuendoes  there  was  do  doubt,  since  they  merely 
averred  that  by  the  letter  g.  was  meant  gentleman,  by 
f.  farmer,  by  the  king  the  king  of  Great  Britain.  One 
witness  for  the  defendant  stated,  that  upon  his  inform- 
ing him  that  some  gentlemen  were  of  opinion  the  pub- 
lication might  do  harm,  the  defendant  answered,  be 
should  be  sorry  to  publish  any  thing  that  tended  to 
sedition ;  that  some  time  after  he  said,  upon  reading  it 
at  a  public  meeting,  <<  I  am  now  called  upon  to  show 
*<  that  it  is  not  seditious,  but  I  read  with  a  rope  about 
*<  my  neck;"  and  that  upon  another  occasion  that 
when  he  had  read  it  he  gave  his  opinion  that  it  was 
not  quite  so  had.  (p) 

The  learned  judge,  on  summing  up  to  the  jury,  de- 
clared that  it  was  not  for  him  to  say  whether  the 
pamphlet  was  or  was  not  a  libel,  and  concluded  his 
address  to  them  in  these  words :  — '<  If  you  are  satisfied 
*<  that  the  defendant  did  publish  this  pamphlet,  and 
*<  are  satisfied  as  to  the  truth  of  the  inuendoes  in 
<<  point  of  law,  you  ought  to  find  him  guilty ;  if  you 
•<  think  they  are  not  true  you  will  acquit  him."  The 
jury  brought  in  their  verdict,  "  Guilty  of  publishing 
"  only."  The  learned  judge  then  informed  them  that 
by  such  a  verdict  they  would  negative  the  meaning  of 
the  inuendoes,  but  that  if  they  left  out  the  word  "only" 
the  question  of  law  would  be  open  upon  the  record, 
and  that  the  defendant  might  move  in  arrest  of  judg^ 
ment.  Upon  this  direction  Mr.  Erskine  (the  defen- 
dant's counsel)  said,  *^  I  beg  to  ask  your  lordship  this 
"  question,  whether  if  the  jury  find  him  guilty  of  pub- 
«  lishing,  leaving  out  the  word  *only,'  and  if  the  judg« 
*<  ment  be  not  arrested  by  the  court  of  King's  Bench, 
^<  the  sedition  will  not  stand  recorded  ?*' 

(p)  £rskine*s  Speeches. 
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Mr.  J.  Buller :  '^  No,  it  will  not,  unless  the  pamphlet 
"  be  a  libel  in  point  of  law."  The  jury  then  returned 
their  verdict,  "Guilty  of  publishing,  but  whether  a 
"  libel  or  not  we  do  not  find." 

Upon  a  motion  for  a  new  trial  on  the  ground  of  a 
misdirection  by  Mr.  Justice  Buller  the  counsel  for  the 
defendant  urged  the  following  points  : — 

1st*  That  in  every  criminal  case  upon  a  plea  of  Not 
guilty  the  jury  are  charged  generally  with  the  defen- 
dant's deliverance  from  that  crime,  and  not  specially 
from  any  single  fact  Upon  this  topic  it  was  urged, 
that  the  rules  of  pleading  in  civil  cases  were  framed 
for  the  purpose  of  preserving  the  jurisdiction  of  the 
court  and  jury  distinct,  by  a  separation  of  the  law  from 
the  fact,  but  that  in  criminal  cases  no  such  boundary 
was  ever  attempted ;  that,  on  the  contrary,  it  had  been 
the  custom  from  the  time  of  the  Norman  conquest  for 
the  defendant  to  throw  himself  upon  his  country  for 
deliverance  upon  the  general  issue  of  Not  guilty,  and 
to  receive  from  the  verdict  of  the  jury  a  complete 
general  and  conclusive  deliverance. 

In  support  of  this  doctrine  the  opinions  of  Sir 
William  Blackstone,  Sir  M.  Hale,  Sir  Mich.  Foster, 
and  Lord  Raymond  were  (q)  referred  to ;  and,  thence 
assuming  that  the  jury  had  a  right  to  give  a  general 
verdict,  it  was  contended,  that  to  enable  them  to  do 
so  it  was  the  duty  of  the  judge  to  direct  them  upon 
the  law ;  and  that,  having  omitted  so  to  direct  them, 
and  inform  the  jury  that  neither  the  illegality  of  the 
paper  nor  the  intention  of  the  defendant  were  within 
their  jurisdiction,  the  defendant  had  in  fact  been  found 
guilty  without  any  investigation  of  his  guilt,  and  without 

(q)  Foster,  256  ;  2  Ld.  Ray.  1494. 
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any  power  left  to  the  juiy  to  take  cognizance  of  his 
innocence. 

That,  2dly,  no  act  is  in  itself  a  crime  as  abstracted 
from  the  malicious  intention  of  the  actor,  the  establish- 
ment of  the  fact  being  nothing  more  than  evidence  of 
the  crime,  and  not  the  crime  itself,  unless  the  jury 
render  it  so  by  referring  it  voluntarily  to  the  court  by 
special  verdict     That  in  every  case  a  general  verdict, 
which  is  as  comprehensive  as  the  issue,  unavoidably 
involves  a  question  of  law  as  well  as  fact,  and  there- 
fore that  a  judge  who  means  to  direct  a  jury  to  find 
generally  against  a  defendant  must  leave  to  their  con- 
sideration every  thing  which  goes  to  the  constitution 
of  that   general  verdict,   and   direct   them   how    to 
form  that  general  conclusion  of  guilty  which  is  com- 
pounded of  both  law  and  fact    That  the  verdict  must 
be  taken  to  be  either  general  or  special.    If  general,  it 
had  been  found  without  a  co-extensive  examination ;  if 
special,  the  term  guilty  should  have  no  place  in  it« 
That  the  term  guilty  was  either  operative  or  essential, 
or  a  mere  epithet  of  form.    If  essential,  then  a  con- 
clusion of  criminal  intention  had  been  obtained  by  the 
jury  without  permitting  them  to  exercise  their  judg- 
ment    on    the    defendant's    evidence;    if  formed,  no 
judgment  could  be  founded  on  it 

Sdly.  That  the  circumstance  of  the  libel's  appearing' 
upon  the  record  did  not  distinguish  it  from  other  cri- 
minal cases.  For,  first,  the  whole  charge  does  not 
always  appear  upon  the  record,  since  a  part  of  a  pub* 
lication  may  be  indicted,  and  may,  when  separated 
from  the  context,  bear  a  criminal  construction ;  and, 
since  the  court  is  circumscribed  by  what  appears  upon, 
the  record,  the  defendant  could  neither  demur  to  the 
indictment  nor  arrest  the  judgment  after  a  verdict  of 
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Guilty.  That  the  defendant  is  equally  shut  out  (by 
the  doctrine  insisted  on)  from  deriving  any  aid  from 
the  context  in  his  defence  before  a  jury ;  for^  though 
Jie  should  read  the  explanatory  context  in  evidence,  he 
can  derive  no  advantage  in  reading  it  if  the  jury  are 
bound  to  find  him  guilty  of  publishing  the  matter  con- 
tained in  the  indictment,  however  its  innocence  may  be 
established  by  a  view  of  the  whole  work.  That  the  only 
'  operation  of  the  context  is  to  show  the  matter  on 
record  not  to  be  libellous,  from  the  consideration  of 
which,  as  being  matter  of  law  for  the  consideration  of 
the  court,  they  are  excluded.  That  to  allow  the  jury 
to  go  into  the  context  in  order  to  form  a  correct  judg- 
ment of  the  part  indicted  is  a  palpable  admission  of 
their  right  to  judge  of  the  merits  of  the  paper  and  the 
intention  of  its  author ;  and  that  it  would  be  prepos- 
terous to  say  that  the  jury  have  a  right  to  decide  a  paper, 
criminal,  as  far  as  appears  upon  the  record,  to  be  legal 
when  explained  by  the  whole  work  of  which  it  is  a  part, 
but  they  have  no  right  to  say  that  the  whole,  if  it  happen 
to  be  set  out  on  the  record,  is  innocent  and  legaL 

That  it  is  equally  absurd  to  contend  that  the  inten- 
tion of  the  publisher  may  be  shown  as  a  fact  by  the 
evidence  of  any  extrinsic  circumstances,  such  as  the 
context,  and  in  the  same  breath  to  say  that  it  is  an 
inference  of  law  from  the  act  of  publication  which 
the  jury  cannot  exclude.  That  the  consequences  of 
such  a  doctrine  would  be  most  dangerous,  since,  if  a 
seditious  intention  could  be  inferred  from  publishing 
any  paper  charged  to  be  a  libel,  a  treasonable  intention 
might  with  equal  reason  be  inferred  from  publishing  a 
paper  charged  to  be  an  overt  act  of  treason* 

4thly.  That  a  seditious  intention  contains  no  matter 
of  law ;  for  the  court,  in  considering  the  question  of  a 
libel  as  it  appears  upon  the  record,  are  circumscribed 
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in  forming  their  judgment,  and  can  derive  n«  asus- 
tance  from  extrinsic  cirenmstances,  since  if  ther  were 
to  break  through  these  legal  fetters  their  judgment 
would  be  founded  in  facts,  not  in  evidence ;  but  that 
such  objections  would  vanish  if  the  seditious  tendency 
be  considered  as  a  question  of  fact,  since  the  jur?  can 
examine  by  evidence  all  those  circumstances  which 
establish  the  Eeditious  tendency  of  the  paper,  from 
which  the  court  are  shut  out. 

5thly.  That  in  all  cases  when  the  mischieTOUs  in- 
teatioD,  which  is  the  essence  of  the  crime,  cannot  be 
collected  by  simple  inference  from  the  fact  chained, 
because  the  defendant  goes  into  eridence  to  rebnt 
such  inference,  the  intention  becomes  a  pure  unmixed 
question  of  fact  for  the  consideration  of  the  jury. 
That  the  publication  (r)  of  that  which  is  unlawful  is 
but  evidence  of  a  criminal  intent ;  but  that  in  the  prin- 
cipal case  evidence  had  been  oflered  in  favour  of  the 
defendant,  though  by  the  learned  judge's  directions  to 
the  jury  the  whole  of  it  had  been  removed  from  their 
consideration.  That  in  Lamb's  (f)  case  it  was  laid 
down  that  every  one  who  should  be  convicted  of  a 
libel  must  be  the  writer,  contriver,  or  malicious  pub- 
lisher, knowing  it  to  be  a  libel;  that  the  knowledge 
there  meant  was  not  a  mere  knowledge  of  the  con- 
tents, for  that  would  make  criminality  depend  upon 
the  consciousness  of  the  act,  and  not  on  the  knowledge 
of  its  quality,  which  would  involve  lunatics  and  chil* 
dren  in  all  the  penalties  of  the  law. 

Lord  Mansfield,  G.  J.,  in  delivering  the  judgment 
of  ihe  court,  observed,  "  Four  objections  have  been 
"  made,  namely,  that  evidence  of  a  lawful  excuse  or 
"  justification  was  not  left  to  the  jury  as  a  ground  of 
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**  acquittal.  Upon  every  such  offence  there  arise  two 
questions ;  the  one  of  law,  the  other  of  fact  Whe- 
ther the  fact  alleged  (supposing  it  true)  be  a  lawful 
excuse  is  a  question  of  law ;  whether  the  allegation 
**  be  true  is  a  question  of  fact ;  and  according  to  this 
distinction  the  judge  ought  to  direct,  and  the  jury 
ought  to  follow  his  direction,  though  by  means  of 
a  general  verdict  they  are  entrusted  with  the  power 
of  confounding  the  law  and  fact,  and  of  following 
^  the  prejudices  of  their  affections  and  passions." 

-  The  learned  judge  then  proceeded  to  comment  upon 
the  evidence  offered  by  the  defendant,  which  the  court 
considered  as  rather  aggravating   his  conduct  than 
supplying  a  ground  of  defence  to  be  left  to  the  jury. 
His  lordship  then  observed,  *^  The  second  objection  is, 
**  that  the  judge  did  not  give  his  own  opinion  whether 
**  the  writing  was  a  libel,  or  seditious  or  criminal. 
*^  The  third,  that  the  judge  told  the  jury  that  they 
ought  to  leave  the  question  upon  the  record  to  the 
court,  if  they  had  no  doubt  of  the  meaning  and 
publication.    That  the  answer  to  these  objections  is, 
<<  that  by  the  constitution  the  jury  ought  not  to  de- 
cide the  question  of  law,  whether  such  a  writing,  of 
such  a  meaning,  published  without  a  lawful  excuse, 
**  be  criminal ;  and  that  they  cannot  decide  it  against 
*'  the  defendant,  because  after  a  verdict  it  remains 
<<  open  upon  the  record.    That  this  is  peculiar  to  the 
**  form  of  a  prosecution  for  libel,  that  the  question  of 
**  law  remains  open  for  the  court  upon  the  record,  and 
^  that  the  jury  cannot  decide  it  against  the  defendant; 
*^  so  that  a  general  verdict  that  the  defendant  is  guilty 
'<  is  equivalent  to  a  special  verdict  in  other  cases. 

"  That  no  case  had  been  cited  of  a  special  verdict 
"  in  a  prosecution  for  libel  leaving  the  question  of  law 
"  upon  record  to  the  court.    That  a  criminal  intent, 
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from  doing  a  thing  in  itself  criminal  without  a  lawful 
excuse,  is  an  inference  of  law*  That  the  practice 
objected  to  had  continued  ever  Bince  the  Reyolution 
without  opposition.  That  the  fundamental  existence 
of  trial  by  jury  depends  upon  an  universal  maxim, 
"  without  an  exception:  <  Ad  queestionem facti  re- 
*  spondent  juratoresy  ad  qusestionem  juris  respondent 
^judioes.'  That  where  the  questions  can  by  the 
form  of  pleading  be  separated  the  distinction  is  pre- 
served upon  the  face  of  the  record ;  but  that  when 
by  the  form  of  pleading  the  two  questions  are 
blended  together,  and  cannot  be  separated  upon  the 
face  of  the  record,  the  distinction  is  preserved  by 
*^  the  honesty  of  the  jury.'*  His  lordship  concluded 
by  giving  the  judgment  of  the  court,  that  the  rule  for 
a  new  trial  should  be  discharged,  (t)  Lord  Kenyon, 
C.  J.,  adopted  Lord  Mansfield's  doctrine  in  summing 
up  to  the  jury  in  the  case  of  the  King  v.  Withers,  (ii) 
Mr.  Starkie  concludes,  from  a  review  of  these  cases, 
that  the  conmion  law  doctrine  as  to  trials  for  libel  is 
not  altered  by  the  statute,  and  that  the  effect  of  the 
statute  was  simply  to  remove  some  doubts  which  had 
existed,  and  some  peculiarities  which  had  prevailed  in 
practice,  with  respect  to  trials  for  libel,  and  to  restore 
the  ordinary  course  and  order  of  the  conunon  law.  It 
appears,  indeed,  that  the  statute  has  not  altered  the 
common  law  upon  this  point,  as  that  law  was  laid 
down  by  Vaughan,  L.  C.  J.,  in  Bushel's  case ;  but  it  is 
submitted  that  it  has  made  a  very  serious  alteration  in 
the  practice  which  obtained  in  Lord  Mansfield's  time^ 
since  it  enables  the  jury  to  consider  whether  the 
libellous  matter  has  the  tendency  which  makes  it  cri- 


(t)  Judgment  was  afterwards        («)  3  T.  R.  42S. 
arrested,  the  court  considering 
^e  indictment  to  be  defectiTe. 
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ttiinaly  —  a  question  which  Lord  Mansfield  reserved 
entirely  to  the  court. 

If  it  be  the  province  of  the  judge  to  inform  the  jury 
of  the  rule  of  law  which  applies  to  a  particular  class 
of  facts,  aud  if  it  be  the  province  of  the  jury  to  de- 
clare whether  the  case  before  them  is  or  is  not  one  of 
that  class  of  focts,  it  is  clear  that  a  jury,  in  finding  the 
mere  fact  of  publication,  do  not  fulfil  the  whole  of 
their  functions,  unless  the  rule  of  law  laid  down  by  the 
judge  should  be  that  allpubliccUions  are  libels,  (x) 

(x)  The  difficulty  seems  to  actiones  strict!  juris.    The  judge 

have    arisen  from    the   impos*  was  required,  by  the  old  civil 

sibQity   of   accurately  defining  law,  to  confine  himself  within 

what  a  libel  is,  so  as  to  make  it  the  limits  of  the  formula  which 

apparent  at  once  to  the  eye  of  in  each  case  was  issued  to  him  by 

the  law  whether  the  &ct  al-  the  prstor,  and  which  bore  some 

l^ed  is  the  crime  condemned,  relation  to  the  original  writs  in 

Jjord  Lyndhurst,    in    his  evi-  our    conunon  law.      Now  the 

deaace   upon  this   subject,    ob-  nature    of   some    actions    was 

serves,  "  I  have  never  yet  seen,  such,   that  the  formula   could 

'*  nor  been  able  myself  to  hit  not  be  drawn  so  as  to  reduce 

**  upon,  any  thing  like  a  de-  the  judge  to  the  simple  trial  of 

**  finition  of  libel ;  and  I  cannot  an  issue  of  fact,  and  in  those 

**  help  thinking  that  the  diffi-  cases  it  left  to  him  a  discre* 

*<  culty  is   not  accidental,  but  tionary  power  of  adjudication. 

**  essentially   inherent    in    the  Such  are  a  variety  of  bilateral 

''  subject.*'  contracts,   in  which  the  judge 

In  libel  cases,  therefore,  the  must  decide,  not  merely  on  the 

jury  have  to  decide  whether  the  existence    of   certain  &cts  the 

ease  before  them  comes  within  a  law  applicable  to  which  was  laid 

general  rule  of  law  incapable  of  down  in  the  formula,  but  on 

being  stated  to  them  in  terms,  other  matters  arising  ex  aequo  et 

The  same  necessity  of  occasion-  bono  out  of  the  transaction  be- 

ally  mixing   up  law  and  fiict  tween  the  parties.     These  were 

occurred  in  the  civil  law.      It  actions  5on«  ^fidei.     Other  ac- 

was  recognised  by  the  civilians,  tions  were  of  a  stricter  and  more 

and  was  noted  more  accurately  definite  nature.     Such  is  the  in- 

by  those  careful  legists  than  it  stance  given  by  Vinnius  of  an 

has  been  by  us.  action  on  a  mere  contract  to 

The    reader    will    find    this  pay  a  given  sum.      In  such  a 

curious  point  of  jurisprudence  case  the  formula  would    have 

well  illustrated  by  them,  when  been  thus :    Si  paret   Mcsmum 

they  treat  of  the  distinction  be-  Sempronio  centum  ex   stipulaiu 

tween  actiones  bonae  fidei,  and  debere,    turn  M<eviv9  damnetur* 
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The  statute  S2  Geo.  3.  c  6a  recites  that  doubts  had 
arisen  whether,  on  the  trial  of  an  indictment  or 
information  for  the  making  and  publishing  any  libel, 
when  issue  is  joined  between  the  king  and  the  defen-- 
dant  on  the  plea  of  Not  guilty  pleaded,  it  be  competent 
to  the  jury  impannelled  to  try  the  same  to  give  their 
verdict  upon  the  whole  matter  in  issue ;  and  it  is  then 
declared  and  enacted,  that  on  every  such  trial  the  jury- 
sworn  to  try  the  issue  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue 
upon  such  indictment  or  information,  and  shall  not  be 
required  or  directed  by  the  court  or  judge  before  whom 
such  indictment  or  information  i^hall  be  tried  to  find 
the  defendant  or  defendants  guilty  merely  on  the 
proof  of  the  publication  by  such  defendant  or  defen* 
dants  of  the  paper  charged  to  be  a  libel,  and  of  the 
sense  ascribed  to  the  same  in  such  indictment  or 
\nformation. 

There  the  judge  was  confined  fkct ;  while  ethers  are  of  a  more 

by  the  formula  to  the  deter-  indefinite  nature,   and   present 

minatton  of  a  mere  question  of  issues  of  fact  and  law  which  it 

ikct,  to  which  the  law  was  di-  is  sometimes  very  difficult  to 

rectly  applicable^  and  condemn-  separate. 

ing  Ms&vius  to  the  payment  of        In  the   trial   of  offences  of 

the  money,  as  the  formula  re-  the  former  class  the   province 

quired.     Actions  of  this  nature  of  the   jury  is  narrow,  while 

were  called  actions  itricH  juris,  those  of  the  latter  leave  a  more 

As  Vinnius  says, —  Quidam  extended  range  to  their  func- 

contractus  ita  comparati  sunt,  ut  tions.     See  Vinnius  ad  Instit. 

in  his  interpretandis  a»]uum  sit  Com.  lib.  iv.  tit.  vi.  §  28  ;  and 

laxiorem  judici  potestatem  tri-  see  the  following  texts  in  the 

bui;  qui(Utm  ita,  ut  certis  ter-  Pandects: — 
minis  eomm    interpretatio   sit         L.  2.  §  8.     L.  5.  pn  ff.  de 

circumscribenda.  obi.  et  act     L.  ex  empto,  alias 

The  same  principles  are  mant-  L.  emptorem,  11.  §  ult.  ff.  de 

festly  applicable  to  our  criminal  act.  empt     L.  mora,  32.  §  2; 

proceedings.        Some    offences  ff.  de  usur.     See  also  Huberi 

admit-  of  being  so   specifically  Prslect.    lib.  iv.    tit  vi.    §  25» 

defined  by  the  law  that  the  adju-  Voet  ad  Pandect.  Comm.  1.  xliy. 

dication  is  reduced  entirely,  or  tit.  vii.  §  13.     Hugon.  Donelli 

almost  entirely,  to  a  question  of  Op.  torn.  vi.  col.  7^.  $  10. 
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The  second  section  provides,  that  on  every  such 
trial  the  court  or  judge  before  whom  such  indictment 
or  information  shall  be  tried  shall,  according  to  their 
or  his  discretion,  give  their  or  his  opinion  and  direction 
on  the  matter  in  issue  between  the  king  and  the  defen- 
dant or  defendants,  in  like  manner  as  in  other  criminal 
cases. 

The  third  section  also  provides,  that  nothing  therein 
contained  shall  extend  or  be  construed  to  extend  to 
prevent  the  jury  from  finding  a  special  verdict,  in  their 
discretion,  as  in  other  criminal  cases. 

And  the  fourth  section  provides,  that  in  case  the 
jury  shall  find  the  defendant  or  defendants  guilty,  it 
shall  and  may  be  lawful  for  the  said  defendant  or  de- 
fendants to  move  an  arrest  of  judgment,  on  such 
ground  and  in  such  manner  as  by  law  he  or  they 
might  have  done  before  the  passing  of  this  act. 

In  the  King  v.  Burdett  the  duties  of  the  presiding 
judge  in  directing  the  jury  in  cases  of  libel  were,  with 
reference  to  this  statute,  much  considered.  In  deliver* 
ing  judgment  upon  a  motion  for  a  new  trial.  Best,  J., 
before  whom  the  information  had  been  tried,  said  (^), 

Another  point  on  which  the  motion  for  a  new  trial 

was  made  was,  that  I  took  upon  myself  to  lay  down 
**  the  law  to  the  jury  as  to  the  libel,  and  that,  since  the 
<*  statute  32  G.  3.  c.  60.,  I  was  not  warranted  in  so 
^  doing.  I  told  the  jury  that  they  were  to  consider 
"  whether  the  paper  was  published  with  the  intent 
**  charged  in  the  information,  and  that  if  they  thought 
<^  it  was  published  with  that  intent  I  was  of  opinion 
^  that  it  was  a  libel.  I  however  added,  that  they  were 
<<  to  decide  whether  they  would  adopt  my  opinion.  In 
*(  forming  their  opinion  on  the  question  of  libel,  I  told 

'(y)  4B.&  A.15U 
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**  the  jaiy  that  they  w«re  to  consider  whether  the 
^  paper  contained  a  sober  address  to  the  reason  of 
**  mankind,  or  whether  it  was  an  appeal  to  their  pas- 
'<  sions,  calculated  to  incite  them  to  acts  of  violence 
<<  and  outrage.  If  it  was  of  the  former  description  it 
<<  was  not  a  libel ;  if  of  the  latter  description  it  was. 
*'  It  must  not  be  supposed  that  the  statute  of  Geo.  3. 
*'  made  the  question  of  libel  a  question  of  fact.  If  it 
**  had,  instead  of  removing  an  anomaly  it  would  have 
**  created  one.  Libel  is  a  question  of  law,  and  the 
«  judge  is  the  judge  of  the  law  in  libel  as  in  all  other 
*^  cases,  the  jury  having  the  power  of  acting  agreeably 
**  to  his  statement  of  the  law  or  not  All  that  the 
"  statute  does  is  to  prevent  the  question  from  being 
•*  left  to  the  jury  in  the  narrow  way  in  which  it  was 
"  left  before  that  time.  The  jury  was  then  only  to 
*<  find  the  fact  of  the  publication  and  the  truth  of  the 
**  inuendoes ;  far  the  Judges  used  to  tell  them  that  the 
*^  intent  was  an  inference  of  law  to  he  drawn  from 
*'  the  paper  J  with  which  the  jury  had  rwthing  to  do. 
**  The  legislature  has  said  that  that  is  not  so,  but  that 
<<  the  whole  case  is  to  be  left  to  the  jury ;  but  judges  are 
<<  in  express  terms  directed  to  lay  down  the  law  as  in 
^^  other  cases.  In  ail  cases  the  jury  may  find  a  general 
^<  verdict ;  they  do  so  in  cases  of  murder  and  treason  ; 
'*  but  then  the  judge  tells  them  what  is  the  law,  though 
*^  they  may  find  against  him,  unless  they  are  satisfied 
''  with  his  opinion.  And  this  is  plain  from  the  words 
^*  of  the  statute,  which,  after  reciting  that  doubts  had 
'<  arisen  whether  on  the  trial  of  a  libel  the  jury  may 
^'  give  their  verdict  on  the  whole  matter  in  issue, 
<'  directs  that '  they  shall  not  be  required  or  directed 
'<  '  by  the  judge  to  find  the  defendant  guilty  merely  on 
'^  *  the  proof  of  the  publication,  and  the  sense  ascribed 
<*  *  to  it  by  the  indictment.'    But  the  statute  proceeds 
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<<  expressly  to  say,  that  on  every  such  trial  the  judge 
shall,  according  to  his  discretion,  give  his  opinion  to 
the  jury  on  the  matter^  in  like  manner  as  in  other 
'<  criminal  cases.  That  was  all  done  on  this  occasion, 
**  and  therefore  I  am  of  opinion  that  this  objection 
«  also  fails." 

In  the  same  case,  and  upon  the  same  point,  Abbott, 

C.  J.,  said  (z),  *'  Another  ground  of  the  motion  was, 

<*  that  the  learned  judge  gave  his  own  opinion  to  the 

"  jury  upon  the  character  of  the  publication  in  ques- 

*^  tion,  expressing  himself  at  the  same  time  somewhat 

"  to  this  effect :  *  You  are  to  say  whether  you  are  to 

<*  <  adopt  this  opinion  or  not,  and  unless  you  are  satis- 

"  *  fied  that  you  are  wrong  you  will  take  the  law  from 

"  '  me.'     This  was  supposed  to  be  contrary  to  or  at 

"  least  beyond  the  duty  of  the  judge,  as  prescribed  by 

^  the  statute  to  which  I  have  just  alluded.    It  was, 

"  however,  in  my  opinion,  not  only  not  contrary  to  or 

*'  beyond  the  duty  of  the  judge  as  prescribed  by  that 

*'  statute,  but  in  strict  conformity  to  it.  The  clauses  in 

"  the  statute  have  been  referred  to.    If  the  judge  is 

"  to  give  his  opinion  to  the  jury,  as  in  other  criminal 

*^  cases,  it  must  be  not  only  competent  but  proper  for 

*'  him  to  tell  the  jury,  if  the  case  will  so  warrant,  that 

<*  in  his  opinion  the  publication  before  them  is  of  the 

*'  character  and  tendency  attributed  to  it  by  the  in- 

*^  dictment,  and  that  if  it  be  so  in  their  opinion  the 

"  publication  is  an  offence  against  the  law.     This  has 

"  been  repeatedly  done  by  different  judges  within  my 

**  experience,  and  I  am  not  aware  of  any  instance  in 

'^  which  it  has  been  omitted.    The  contrary  has  some- 

*'  times  occurred,  in  cases  wh^e  the  judge  has  thought 

*^  that  the  matter  of  the  publication  was  innocent ;  but 

(z)  4  B.  &  A.  183. 
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^  those  cases  also  are  instances  of  an  opinion  given, 
and  not  of  silence  on  the  part  of  the  judge,  as  to  the 
law  of  the  case.  The  statute  was  not  intended  to 
confine  the  matter  in  issue  exclusively  to  the  jury, 
without  hearing  the  opinion  of  the  judge,  but  to 
declare  that  they  should  be  at  liberty  to  exercise 
their  own  judgment  upon  the  whole  matter  in  issue, 

^  after  receiving  thereupon  the  opinion  and  directions 

«  of  the  judge." 
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Sect.  1. — Of  the  Motions  for  New  Trials  or  in  Arrest 

of  Judgment. 

After  verdict  the  defendant  may  move  for  a  new- 
trial  within  the  first  four  days  of  the  ensuing  term,  or 
he  may  move  in  arrest  of  judgment  at  any  time  before 
sentence  is  actually  passed ;  or  the  court  will,  if  it  see 
that  such  interference  is  necessary  for  the  ends  of 
justice,  take  upon  itself  to  grant  a  new  trial  when  the 
defendant  is  called  up  for  judgment,  (a) 

Sect.  2. — Of  the  Evidence  in  AggravaMoii  and 

MitigaHon. 

If  no  such  motion  be  made,  and  the  defendant  be 
called  up  for  judgment,  the  court  will  hear  affidavits 
read,  to  inform  itself  as  to  the  character  of  the  ofFenc^ 
committed. 

(a)  See  R,  y.  Holt,  5  T.  R.  436* »  and  the  cases  there  cited  in 
the  notes. 


280  THB  LAW  OF  DEFAMATION. 

Strictly  speaking,  evidence  in  aggrayation  or  miti- 
gation is  not  admissible  upon  the  trial  of  the  issue. 
Guilty  or  Not  guilty ;  but  sometimes,  when  the  practice 
of  the  court  is  to  pass  sentence  immediately  upon  con- 
viction, evidence  of  mitigating  circumstances  has  been 
allowed,  as  a  matter  of  convenience,  to  be  given  upon 
the  triaL 

In  all  courts  of  criminal  jurisdictiqn  it  is,  however, 
competent  to  the  prosecutor  and  the  defendant  to  put 
in  affidavits  in  aggravation  and  mitigation  previously 
to  or  at  the  time  of  the  defendant  being  called  up 
for  judgment.  In  the  Central  Criminal  Court  the 
practice  is  not  to  hear  counsel  upon  such  affida- 
vits  (b) ;  but  in  the  Queen's  Bench,  by  the  rules  of 
29  Geo.  3.,  it  is  ordered,  that  *<  when  any  defendant 
<<  shall  be  brought  up  for  sentence  on  any  indictment 
**  or  information  after  verdict,  the  affidavits  produced 
'^  on  the  part  of  the  defendant,  if  any  such  shall  be 
«  produced,  shall  be  first  read,  and  then  any  affi- 
<^  davit  produced  on  the  part  of  the  prosecution  shall 
**  be  read ;  after  which  the  counsel  for  the  defendant 
*^  shall  be  heard,  and  lastly  the  counsel  for  the 
**  prosecution. 

<<  And  when  any  defendant  shall  be  brought  up 
<^  for  sentence  after  judgment  by  default,  the  prose- 
"  cutor's  affidavits  shall  be  read  first,  then  the  defen- 
<<  dant's  affidavits,  after  which  counsel  for  the  prose- 
*^  cution  shall  be  heard,  and  lastiy  the  counsel  for  the 
<'  defendant. 

'^  If  no  affidavits  shall  be  produced,  the  counsel  for 
<<  the  defendant  shall  be  first  heard,  and  then  the 
"  counsel  for  the  prosecution."  (c) 

(6)  Reff.  T.  Gregory,  CeiL  (c)  R.  y.  ButUz,  2  T.  R,  683. 
Crim.  Court,  1843, 


THE  LAW  OF   DEFAMATION.  281 

Affidavits  in  aggravation  or  mitigation  should  be 
entitled  in  the  court  and  cause.  But  the  court  has 
sometimes  permitted  affidavits  not  sworn  in  the  cause 
to  be  read ;  and  in  Rex  v.  Jolliffe  (cf),  Ashurst,  J.,  even 
went  so  far  as  to  say,  ^^  It  is  immaterial  with  what 
"  view  the  affidavits  were  made ;  the  question  is,  whe- 
"  ther  they  contain  sufficient  matter  to  satisfy  our 
**  consciences."  In  the  King  y.  Morgan,  which  was 
an  information  by  the  attorney  general,  the  affidavit 
upon  which  the  attorney  general  had  filed  the  infor- 
mation was  offered,  on  the  part  of  the  crown,  to  be 
read  in  aggravation,  and  the  court,  after  deliberation, 
permitted  it  to  be  read,  the  affidavit  being  entitled, 
'*  In  the  King*s  Bench,"  sworn  before  a  commissioner 
of  the  court,  and  being  the  foundation  of  a  proceeding 
in  the  court,  and  the  court  understanding  that  it  had 
been  the  practice  for  such  affidavits  to  be  read  on 
judgment  by  default,  (e) 

The  prosecutor  may  make  affidavit  in  aggravation, 
and  the  defendant  may  make  affidavit  in  mitigation. 

In  other  respects  the  ordinary  rules  of  evidence 
must  be  observed  in  framing  the  affidavits.  Hearsay 
evidence  is  inadmissible,  although  in  one  case  a  decla- 
ration made  by  a  person  sworn  to  be  under  the  in- 
fluence of  the  defendant  was  admitted  in  aggravation, 
the  person  who  made  the  declaration  having  refused 
to  make  an  affidavit,  and  the  court  allowing  the 
defendant  an  opportunity  to  answer  the  matter 
alleged.  (/) 

In  the  King  y.  Mawbey  (^),  where  two  defendants 
had  been  convicted  and  two  acquitted,  the  affidavits  of 

(d)  4  T.  R.  292.  Pinkerton,  2  East,  357 ;  6  T.  R. 

(«)  11  East,  547.  294  ;  4  N.  &  M.  850;  ex  parte 

(/)    E,  V.  Archer,    2  T.  R.  WUHamt,  6  Juxisty  1133. 

203,  note ;  4  T.  R.  285  i  A  v.  (ff)  6  T.  R.  619. 
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the  two  acquitted  defendants  were  tendered  in  favour 
of  the  two  who  had  been  convicted.  An  objeetion 
was  taken  to  the  reading  their  affidavits  by  the  counsel 
for  the  prosecution;  but  it  was  answered,  that  this 
was  the  first  opportanity  which  offered  of  tendering 
their  evidence ;  that  if  a  defendant  against  whom  there 
is  no  evidence  be  entitled  to  be  acquitted,  in  tlie 
first  instance,  for  the  purpose  of  being  examined  at 
the  trial  in  favour  of  the  other  defendants,  by  the 
same  rule  those  persons  who  were  ultimately  acquitted, 
and  had  no  such  opportunity  before,  were  entitled  to 
be  heard  now.  The  court  directed  the  affidavits  to  be 
read. 

In  the  King  against  Sharpness  (A)  it  was  at  first 
doubted  whether  affidavits  in  aggravation  could  be 
received  against  a  prisoner  convicted  upon  an  indict- 
ment when  brought  up  for  judgment,  Willes  and 
Ashurst,  J.  J.,  saying,  that  they  had  understood  it  to  be 
that  it  was  unnecessary  for  the  defendant  to  offer  any 
evidence  in  extenuation  at  the  trial,  because  such 
matter  might  be  brought  before  the  court  afterwards 
by  afiidavit ;  but  they  had  always  been  of  opinion  that 
the  prosecutor  must  prove  his  whole  case  at  the 
trial,  and  could  not  afterwards  go  into  matter  of 
aggravation. 

BuUer,  J.,  dissented,  however,  from  this  view.  He 
said,  <*  At  the  trial  the  only  thing  to  be  inquired  into 
^  is,  the  fact  which  constitutes  the  offence.  Matters 
"  of  extenuation  or  aggravation  are  never  entered  into 
"  at  that  time.  If  it  were  permitted  to  the  prosecutor 
**  to  enter  into  matters  of  aggravation,  it  would' be 
^*  highly  unjust  not  to  let  the  defendant  rebut  it  by 
"  offering    evidence   in    extenuation."     His    lordship 

(h)  1  T.  R.  S28, 
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then,  addressing  himself  to  the  particular  circum- 
stances of  this  case,  which  were,  that  a  witness  who 
had  been  examined  upon  the  trial  for  the  prosecution 
now  made  the  affidavit  in  aggravation,  added,  **  It  is 
**  not  to  be  disputed  that  a  different  witness,  whose 
"  testimony  goes  only  to  matter  of  aggravation,  must 
"  come  before  the  court  by  affidavit,  and  would  not  be 
**  received  at  the  trial.  The  same  reason  extends 
<<  equally  to  the  same  witness;  for  if  it  be  unnecessary 
"  and  improper  for  another  witness  to  go  into  matter 
*^  of  aggravation,  it  is  also  improper  for  tlie  same 
"  witness." 

The  rest  of  the  court  afterwards  coincided  in  this 
opinion,  and  the  affidavit  was  read. 

When  a  defendant  who  has  suffered  judgment  by 
default  is  brought  up  for  judgment,  each  party  should 
come  prepared  with  affidavits  disclosing  his  whole 
case,  if  he  produce  any  affidavits  at  all ;  but  if,  in  the 
course  of  ihe  inquiry,  the  court  wish  to  have  any 
point  further  explained,  they  will  give  the  defendant 
an  opportunity  of  answering  it  on  a  future  day. 

In  the  King  v.  Wilson  and  others  (i)  the  court  said, 
<<  It  is  not  the  practice,  in  general,  to  give  the  defen- 
*^  dant  an  opportunity  of  answering  at  a  future  time 
"  the  affidavits  produced  by  the  prosecutor ;  and  as  far 
**  as  these  affidavits  have  already  gone  there  is  no 
"  reason  to  break  through  the  general  rule  in  this 
"  particular  case.  When  a  defendant  is  brought  up 
<*  for  judgment  the  only  object  which  the  court  have 
"  in  view  is,  to  discover  the  real  truth  of  the  trans- 
**  action;  and  it  is  much  more  probable  that  that 
«  object  will  be  attained  by  the  practice  which  has 
"  hitherto  prevailed,  which  requires  that  each  party 

(0  4  T.  R.  487. 
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'^  should  come  prepared  to  disclose  all  the  circum* 
<^  stances  of  his  case,  than  by  a  contrary  practice, 
<<  which  would  prove  a  source  of  infinite  perjury.  In 
<<  the  case  of  the  King  v.  Archer  (A),  where  the  pro- 
"  secutor  produced  affidavits  in  aggravatiota,  to  show  a 
<'  continuation  of  defendant's  malice,  by  expressions 
<<  used  subsequent  to  the  time  of  the  indictment,  the 
^  court  thought  it  reasonable  to  allow  the  defendant 
"  an  opportunity  of  answering  those  affidavits,  because 
^'  it  could  not  be  supposed  that  he  could  come  pre- 
<'  pared  to  answer  that  which  was  not  contained 
<<  in  the  indictment  So  in  this  case,  if  in  the  course 
<<  of  reading  these  affidavits  we  should  be  of  opinion 
<<  that  any  point  is  not  fully  and  sufficiently  explained, 
"  we  will  give  the  defendants  an  opportunity  of 
**  explaining  such  part  of  the  charge." 

In  Rex  V.  Sharpness  (/),  Duller,  J.,  said,  <<  If,  indeed, 
<<  these  affidavits  contain  matter  of  such  aggravation 
<<  as  would  induce  the  court  to  inflict  a  heavier  punish^ 
"  ment,  then  the  defendant  ought  to  have  an  oppor- 
<<  tunity  of  answering  them." 

The  court  has  seldom  refused  the  defendant  an 
opportunity  to  answer  an  affidavit  in  aggravation 
which  alleges  entirely  new  matter;  but  he  will  stand 
committed  in  the  meantime,  (m) 

The  conduct  of  the  defendant  subsequent  to  verdict 
may  be  disclosed  by  affidavit,  and  may  form  ground 
either  for  aggravation  or  mitigation. 

In  Rex  V.  Withers  (n),  which  was  an  indictment  for 
a  libel  upon  a  lady,  Erskine,  on  the  part  of  the  pro- 
secution,  produced  to  the  court  an  affidavit,  to  which 
was  annexed  another  pamphlet  written  by  the  defen- 


(A)  2  T.  R.  203,  n.  (m)  R,  v.  WitherM,  S  T.  R.  438. 

(0  1  T.  R.  229.  (»)  3  T.  R  438. 
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dant  after  the  trial,  and  which  he  called  an  apology, 
but  which  was  in  fact  more  libellous  than  the  publica- 
tion for  which  he  was  tried.  It  was  objected,  that  it 
was  not  competent  to  the  prosecutor,  after  the  trial,  to 
give  evidence  of  separate  and  distinct  'crimes  uncon- 
nected with  the  original  charge,  in  order  to  aggravate 
the  punishment  for  that  charge;  that  this  second 
publication  might  be  the  subject  of  a  future  prose- 
cution, on  the  trial  of  which  the  defendant  might  have 
the  opportunity  of  taking  the  opinion  of  the  jury  on 
the  question  of  fact,  and  of  having  the  publication  put 
on  the  record,  that  he  might  take  the  sense  of  the  court 
and  of  a  court  of  error  on  the  question  of  law,  whether 
the  matter  be  libellous  or  not ;  whereas  by  this  being 
read  by  way  of  aggravating  the  former  offence  he 
would  be  deprived  of  both  those  advantages  to  which 
every  person  who  is  accused  of  publishing  a  libel  is 
entitled ;  and  that  as  this  cannot  be  pleaded  in  bar  to 
another  prosecution  on  the  same  charge,  he  would  in 
effect  be  punished  twice  for  the  same  offence. 

Lord  Kenyon,  C.  J.,  ruled,  however,  that  the  affi-' 
davit  might  be  read.  ^'  It  is  well  settled,  that  the 
^  conduct  of  a  defendant  subsequent  to  the  time  when 
<<  he  is  found  guilty  may  be  taken  into  consideration, 
«*  either  by  way  of  aggravating  or  mitigating  the 
<<  punishment  In  general  it  is  done  for  his  benefit, 
**  in  order  to  extenuate  the  offence;  but  it  is  also 
<<  done,  if  required,  to  aggravate ;  though  in  such 
**  cases  the  court  will  always  take  care  not  to  inflict  a 
«  greater  punishment  than  the  principal  offence  itself 
**  will  warrant" 

The  same  point  was  afterwards  ruled  in  Rex  v* 
Walter  (p),  in  which  case  Lord  Kenyon  said  the  same 

(o)  3  T.  R.  432,  n. 
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thing  had  been  done  many  years  ago  in  Dr.  SmoUet's 
case. 

Affidavits  in  mitigation  must  not  allege  the  truth  of 
the  libel,  or  they  will  not  be  allowed  to  be  read. 

In  the  King  v,  Burdett  (p)  such  affidavits  were  re- 
jected after  argument,  but  the  defendant  was  allowed 
to  put  in  an  affidavit  stating  that  all  the  different 
accounts  he  read  in  the  newspapers  and  received  else- 
where of  the  meeting  at  Manchester,  however  they 
varied  respecting  the  motives  and  objects  of  the 
persons  assembled  there,  did  all  concur  in  stating  the 
fact,  that  no  violence  nor  any  disorderly  conduct  had 
been  conunitted  by  the  people,  and  that  no  attempt 
had  been  made  on  the  part  of  the  civil  power,  either 
to  apprehend  the  speaker,  or  to  disperse  the  crowd ; 
but  that  an  armed  body  of  yeomanry,  without  any 
previous  notice,  rode  in  amongst  an  unresisting  multi- 
tude, and  committed  the  acts  stated  in  the  newspapers ; 
and  that  he  the  defendant  had  no  doubt  in  his  own 
mind  that  the  statement  was  true.  And  Abbott,  C.  J., 
said,  "  The  affidavit  of  the  defendant,  stating  that  his 
^  feelings  were  strongly  excited  by  the  statement  he 
''  had  read  in  the  newspapers,  was  most  properly  laid 
"  before  us."  (q) 

In  the  King  v.  Halpin  (r)  affidavits  in  mitigation  of 
punishment  were  tendered,  which  alleged  that  the  pro- 
secutor had  been  guilty  of  the  crimes  imputed  to  him. 
Lord  Tenderden,  C.  J.,  refused  to  hear  them  read,  but 
suid  that  the  court  would  receive  an  affidavit,  stating 
that  the  defendant  at  the  time  of  publishing  the  libel 
believed  the  charges  to  be  true,  and  sMng  fortli  rea- 
sonable grounds  for  that  belief. 

(p)  4  B.  &  A.  321.  (r)  9  B.  &  C.  65. 

(q)    And  see   jR<   t.  Grant, 
4  B.  &  Ad.  1081. 
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.  PreviouBly  to  the  recent  statute  it  would  appear  that 
some  cases  miglu  occur  in  which  the  truth  of  a  libel 
might  be  urged,  either  in  answer  to  an  information  or 
indictment,  or  in  mitigation  of  punishment. 

In  the  King  v.  Burdett  («),  Bayley,  J.,  said,  "  There 
''  may  by  possibility  be  cases  in  which  the  publication 
"  may  be  a  libel  or  not,  according  as  the  fact  be  true 
*^  or  false ;  and  in  such  cases,  where  the  falsehood  is 
*'  essential  to  constitute  the  crime,  or  the  truth  is  suffi- 
'<  cient  to  do  away  with  the  crime,  as  it  seems  to  me, 
"  the  truth  may  possibly  be  received  in  evidence.  I 
<'  do  not  therefore  mean  to  say  that  there  may  not  be 
<*  some  cases  in  which  the  truth  may  be  brought 
"  forward  as  an  answer  to  the  charge,  or  as  a  mitiga- 
*^  tion  of  punishment.  I  will  put  a  very  plain  and 
<<  familiar  case.  Suppose  that  I  publish  that  on 
*<  such  a  day  a  man  was  convicted  of  perjury,  and 
'<  the  fact  was  so,  am  I  then  to  be  indicted  for  telling 
"  the  public  that  he  was  so  convicted  of  perjury  ?  I 
^'  am  at  liberty  to  show  that  he  was  indicted  for  th& 
<<  crime,  that  he  was  convicted,  and  that  therefore 
<*  there  was  no  offence  in  my  making  that  communi- 
*'  cation  to  the  public  of  an  existing  fact.  That  is  one 
<'  instance,  and  very  probably  many  other  instances 
"  ejusdem  generis  might  be  put." 

It  seems  clear,  however,  that  such  a  defence  must  be 
now  disclosed  by  the  plea  given  by  the  statute,  and 
that  the  facts  could  not  be  urged  in  mitigatioh  in  the 
absence  of  such  plea. 

Sect.  3. —  Of  the  Sentence* 

Our  early  laws  were  extremely  severe  against  libellers, 
from  the  time  of  Alfred,  when  the  publicum  mendacium 

(*)  4  B.  &  A.  324. 
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was  punished  by  the  cutting  out  of  the  tongue,  down- 
wards through  the  career  of  the  Star  Chamber,  when 
ruinous  fines,  perpetual  imprisonment,  whipping,  clip-^ 
ping  of  the  ears,  slitting  of  the  nose,  branding,  and  the 
pillory  were  sometimes  accumulated  for  one  offence 
upon  the  same  culprit 

These  mutilations  have,  however,  long  been  unknown 
to  our  law.  By  the  statute  60  Geo.  3.  c.  8.  it  was 
enacted,  that  any  person  a  second  time  convicted  of 
publishing  a  blasphemous  or  seditious  libel  should,  at 
the  discretion  of  the  court,  be  adjudged  either  to  suffer 
such  punishment  as  might  by  law  be  inflicted  in  cases 
of  high  misdemeanor,  or  to  be  banished  from  the 
united  kingdom  and  all  other  parts  of  his  majesty's 
dominions  for  such  term  of  years  as  the  court  should 
order. 

This  statute,  however,  so  far  as  it  related  to  the 
sentence  of  banishment,  was  repealed  by  the  statute 
11  Geo.  4.  &  1  W.4.  C.7S.  s.  1. 

•  Public  libels,  therefore,  are  now  punishable  as  high 
misdemeanors,  by  fine  or  imprisonment,  or  by  both. 

The  power  of  imprisonment  is  without  limit.  If  a 
defendant  were  sentenced  to  forty  years  imprisonment 
for  a  public  libel  there  would  be  no  error  on  the 
record. (/) 

Defamatory  libels  are  separated  into  three  classes  by 
the  recent  act,  and  separate  punishments  are  allotted 
to  each  class.  The  classes  thus  created  are,  firstly,  de- 
famatory libels ;  secondly,  defamatory  libels  published 
with  a  knowledge  that  the  statements  they  contain  are 
false;  and,  thirdly,  defamatory  libels  published  or 
threatened  to  be  published  for  the  purpose  of  extortion. 

(t)  Lords  Brougham  and  Campbeirs  Evidence.  Report  of 
Committee,  pp.  5  and  178.     But  see  ante,  p.  245. 
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To  the  first  class  of  libels  .the  statute  annexes  the 
penalty  of  fine,  or  imprisonment  not  exceeding  a  year, 
or  both.  To  the  second  the  penalty  is  fine,  and  im- 
prisonment not  exceeding  two  years.  To  the  third 
class  the  punishment  is  imprisonment. in  the  common 
gaol  or  house  of  correction,  with  or  without  hard  labour, 
for  any  term  not  exceeding  three  years. 

Of  this  statute  of  the  6  &  7  Vict  c.  90.,  the  fifth 
section  applies  to  libels  published  without  any  actual 
knowledge  of  their  falsehood,  and  enacts,  that  if  any 
person  shall  maliciously  publish  any  defamatory  libel, 
every  such  person,  being  convicted  thereof,  shall  be 
liable  to  fine  or  imprisonment,  or  both,  as  the  court 
may  award,  such  imprisonment  not  to  exceed  the  term 
of  one  year. 

The  fourth  section  enacts,  that  if  any  person  shall 
maliciously  publish  any  defamatory  libel,  knowing  the 
same  to  he  fahe,  everj  such  person,  being  convicted 
thereof,  shall  be  liable  to  be  imprisoned  in  the  common 
gaol  or  house  of  correction  for  any  term  not  exceeding 
two  years,  and  to  pay  such  fine  as  the  court  shall 
award. 

And  by  the  third  section  it  is  enacted,  that  if  any 
person  shall  publish  or  threaten  to  publish  any  libel 
upon  any  other  person,  or  shall  directly  or  indirectly 
threaten  to  print  or  publish,  or  shall  directly  or  in- 
directly propose  to  abstain  from  printing  or  publishing, 
or  shall  directly  or  indirectly  offer  to  prevent  the 
printing  and  publishing,  of  any  matter  or  thing  touch- 
ing any  other  person,  with  intent  to  extort  any  money 
or  security  for  money  or  any  valuable  thing  from  such 
or  any  other  person,  or  with  intent  to  induce  any 
person  to  confer  or  procure  for  any  person  any  ap- 
pointment or  office  of  orofit  or  trust,  every  such  offen- 
der on  being  convicted  thereof  shall  be  liable  to  be 
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imprisoned,  with  or  without  hard  labour,  in  the  common 
gaol  or  house  of  correction  for  any  term  not  exceeding 
three  years.  This  clause  has  a  proviso  that  nothing 
therein  contained  shall  in  any  manner  affect  any  law 
in  force  in  respect  of  the  sending  or  delivery  of 
threatening  letters  or  writings. 

In  some  cases  the  court  of  Queen's  Bench,  instead  of 
passing  sentence,  will  refer  the  matter  to  the  master  of 
the  crown  office,  who  awards  a  sum  to  be  paid  by  the 
defendant  to  the  plaintiff  for  the  damage  suffered  by 
the  defamation,  and  the  costs  of  the  prosecution.  Upon 
the  master's  allocatur,  either  an  attachment  or  execu- 
tion, upon  a  rule  absolute,  ordering  defendant  to  pay 
the  money,  will  issue,  (u) 

(«)  1  Gude,  109. 
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Sect.  l.—OfthePrwxts. 
The  publishers  and  distributers  of  public  libels  may 
be  immediately  taken  up  and  held  to  bail.  It  b  not 
necessary,  said  Leycester,  J.,  in  his  chaise  to  the 
grand  jury  at  Carnarvon  in  1819,  to  stand  by  and  see 
tlie  mischief  spreading  vithout  attempting  to  interrupt 
its  progress ;  it  would  be  a  reproach  to  the  laws  of  the 
country  if  it  were  so,  and  if  the  magistrate  might  not 
arrest  the  torch  in  the  incendiary's  hand,  and  before  it 
had  set  fire  to  the  buildiog. 

A  justice  of  the  peace  may  issue  his  warrant  against 
the  publisher  of  a  libel,  whether  public  or  defamatory, 
as  in  any  other  case  of  misdemeauor  contra  pacemt 
and  in  default  of  sureties  may  commiL  (a) 

The  old  practice,  said  to  have  been  warranted  by  a 
resolution  of  all  the  judges,  was,  that  where  perrans 
write,  print,  or  sell  any  pamphlet,  scandalising  the 
public,  or  private  persons,  such  books  may  be  seized 
and  the  persons  punished  by  law.  (6) 

(a)  Bua  V.  Coumi,  I  B.  ft  B.        (*)  4  Read.  St.  Uw,  154. 
SiS  ■-  and  see   Rep.   T.  BartUti, 
3  D.  P.  R.  95. 

o   2 


it 


292  THE   LAW  or   DErAMATIOV# 

This  practice  was,  however,  declared  illegal  in  the 
great  case  of  Entick  v.  CarriDgton  and  others  (e); 
Lord  Camden,  C.  J.,  obsenring,  '<  This  power  of  the 
*<  secretary  is  not  supported  by  one  single  citation 
*<  from  any  law  book  extant;  it  is  claimed  by  no 
^  magistrate  in  the  kingdom  but  himself.  Papers  are 
'*  the  owners  goods  and  chattels ;  they  are  his  dearest 
**  property,  and  are  so  far  from  enduring  a  seizure 
'^  that  they  will  hardly  bear  an  inspection ;  and  though 
^*  the  eye  cannot  by  the  law  of  England  be  guilty  of 
**  a  trespass,  yet  where  private  papers  are  removed 
^*  and  carried  away  the  secret  nature  of  the  goods  will 
^^  be  an  aggravation  of  the  trespass,  and  demand  more 

considerable  damages  in  that  respect    Where  is  the 

written  law  that  gives  any  magistrate  such  a  power? 

I  can  safely  say  there  is  none ;  and  therefore  it  is 
*^  too  much  for  us,  without  such  authority,  to  pro- 
**  n ounce  a  practice  to  be  legal  which  would  be  sub- 
"  versive  of  all  the  comforts  of  society. 

'<  There  is  no  authority  to  show  that  libels  might 
^<  be  seized,  except  the  opinion  of  the  twelve  judges 
<<  at  the  close  of  the  reign  of  Charles  II.,  who  gave  it 
«  as  their  opinion,  that  no  one  could  legally  expose 
<<  to  the  public  any  thing  that  concerned  the  affairs  of 
"  the  public  without  licence  from  the  king.  This  was 
<<  quoted  by  C.  J.  Scroggs,  on  the  trial  of  Harris  for 
**  a  libel,  who  extended  the  doctrine  to  the  seizure 
<'  of  all  books,  pamphlets,  and  writings  on  matters  of 

public  concern. 

It  is  urged,  as  an  argument  of  utility,  that  such  a 
'<  search  is  the  means  of  detecting  offenders,  by  disco- 
<<  vering  evidence.    I  wish  some  case  had  been  shown 

(c)  19  How.  StTr.  1029. 
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**  where  the  law  forceth  evidence  out  of  the  owner's 
"  custody  by  process. 

^<  In  the  criminal  law  such  a  proceeding  was  never 
*^  heard  of,  and  yet  there  are  some  crimes,  such,  for 
**  instance,  as  murder,  rape,  robbery,  and  housebreak- 
"  ing,  to  say  nothing  of  forgery  and  perjury,  that  are 
**  more  atrocious  than  libelling ;  but  our  law  has  pro- 
<'  vided  no  paper  search  upon  those  occasions  to  help 
**  forward  the  conviction.  Whether  this  proceedeth 
from  the  gentleness  of  the  law,  or  from  the  consi- 
deration that  such  a  power  would  be  more  perni- 
cious to  the  innocent  than  useful  to  the  public,  I 
will  not  say. 

*^  Observe  the  wisdom  as  well  as  the  mercy  of  the 
law.  The  strongest  evidence  before  trial,  being  only 
ex  parte,  is  but  suspicion, —  it  is  not  proof;  weaker 
*^  evidence  is  a  ground  of  suspicion,  though  in  a  lower 
**  degree ;  and  if  suspicion  at  large  should  be  a  ground 
**  of  search,  especially  in  case  of  libels,  whose  house 
"  would  be  safe  ?  Upon  the  whole  we  are  of  an  opi- 
^^  nion  that  the  warrant  to  seize  and  carry  away  the 
^*  parties*  papers,  in  case  of  a  seditious  libel,  is  illegal 
**  and  void." 

By  statute  60  Geo.  3.  &  1  Geo.  4.  c.  8.  it  is,  how- 
ever, enacted,  that  the  judge  or  court,  after  verdict, 
or  judgment  by  default,  may  order  the  seizure  of  all 
copies  of  the  libel  in  the  possession  of  the  defendant, 
or  in  the  possession,  for  the  use  of  the  defendant,  of 
any  other  person,  such  other  person  to  be  named  in 
the  order.  When  seized  such  copies  are  to  be  dealt 
with  as  the  court  may  direct  after  final  judgment.  In 
case  of  arrest  of  judgment,  or  reversal  upon  writ  of 
error,  the  copies  so  seized  to  be  returned. 

After  judgment  on  the  defendant  for  a  libel,  the 
court  will  not  make  an  order  on  the  prosecutor  to 
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deposit  the  original  libellous  papers  with  the  officer  of 
the  court  (d) 

It  did  not  appear  from  this  case  what  the  object 
of  the  defendant  was  in  making  the  application,  and 
it  was  doubted  whether  the  application  was  not  too 
late. 

The  practice  of  issuing  a  general  warrant  to  search 
for  and  apprehend  the  authors,  printers,  and  publishers 
of  a  libel  was  equally  illegal  as  the  general  warrant  to 
seize  papers,  inasmuch  as  it  devolved  upon  an  inferior 
officer  a  discretion  which  is  confided  by  the  law  to  the 
magbtrate  only,  (e) 

The  statute  60  Geo.  S.  &  1  Geo.  4.  s.  16.  enacts,  that 
any  of  his  majesty's  courts  or  any  justice  of  the  peace, 
before  whom  any  person  charged  with  having  printed 
or  published  any  blasphemous  or  seditious  libel  shall 
be  brought  for  the  purpose  of  giving  bail  upon  such 
charge,  may  make  it  a  part  of  the  condition  of  the 
recognizance  that  the  person  so  charged  shall  be  of 
good  behaviour  during  the  continuance  of  such 
recognizance. 

This  enactment  does  not  apply  to  mere  defamatory 
libels.  For  these,  in  their  character  of  libels,  sureties 
of  the  peace  are  not  demandable.  If,  however,  either 
as  written  or  spoken  communications,  they  amount 
to  a  direct  solicitation  to  break  the  peace,  or  to 
an  hindrance  to  a  public  officer  in  the  actual  exe- 
cution of  his  duty,  sureties  of  the  peace  may  then  be 
required.  (/) 

It  is  enacted  by  the  43  Geo.  S.  c.58.  s.l.,  that  when- 
ever any  person  is  charged  with  any  offence  for  which 
he  may  be  prosecuted  by  indictment  or  information  in 

(rf)  R,  V.  Cator,  2  East,  307  ;  Joum.  Comm.,  22d  April 
361.  1766,  and  25th  April  1766. 

.    (c)  Leach's  Case,   11  St.  Tr.         (/)  Haw.  P.  C.  c.61.  s.2,  3> 
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the  KiDg*s  Bench,  (not  being  treason  or  felony,)  and 
the  same  shall  be  made  to  appear  to  any  jadge  of  the 
same  by  affidavit,  or  by  certificate  of  the  indictment  or 
information  being  filed  against  such  person  in  the  said 
court  for  such  offence,  such  judge  may  issue  his  war- 
rant under  his  hand  and  seal,  and  thereby  cause  such 
person  to  be  apprehended,  and  brought  before  him  or 
some  other  judge  of  the  same  court,  or  before  some 
one  justice  of  the  peace,  in  order  to  his  being  bounds 
with  two  sureties,  as  the  warrant  shall  express,  with 
condition  to  appear  in  court  at  the  time  mentioned  in 
the  warrant,  and  to  answer  all  indictments  or  infor- 
mations for  such  offence;  and  that  if  he  neglect  or 
refuse  to  become  so  bound  such  judge  or  justice  may 
respectively  commit  him  to  the  common  gaol  of  the 
county,  city,  or  place  where  the  offence  has  been  com- 
mitted or  where  he  shall  have  been  apprehended,  there 
to  remain  till  he  become  bound,  or  be  discharged  by 
order  of  the  court,  in  term  time,  or  by  one  of  the 
judges  of  the  court  in  vacation ;  and  that  the  recog- 
nizance to  be  thereupon  taken  shall  be  returned  and 
filed  in  the  courts  and  shall  continue  in  force  until  such 
person  shall  have  been  acquitted  of  such  offence,  or,  in 
case  of  conviction,  shall  have  received  judgment  for 
the  same,  unless  sooner  declared  by  the  said  court  to 
be  discharged. 

By  the  same  act  it  is  further  provided,  that  in  case 
any  defendant  be  committed,  either  by  virtue  of  such 
warrant  or  by  virtue  of  any  writ  of  capias  ad  respon- 
dendum, for  want  of  bail,  a  copy  of  the  indictment  or 
information  shall  be  delivered  to  him  or  to  his  gaolen 
with  notice  that  unless  he  shall  within  eight  days  enter 
an  appearance,  plea,  or  demurrer  to  such  indictment 
or  information,  an  appearance  and  the  plea  of  not 
guilty  will  be  entered  in  his  name ;  and  that  if  such 
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defendant  neglect  for  eight  days  to  enter  an  appear- 
ance and  to  plead  or  demur,  the  prosecutor  may,  on 
aiiidaTit  of  the  service  of  the  copy  and  notice,  enter 
an  appearance  and  the  plea  of  not  guilty,  and  proceed 
in  the  usual  coarse;  and  that  upon  the  defendant's 
acquittal  the  judge  before  whom  the  trial  is  had 
(though  not  a  judge  of  the  King's  Bench)  may  order 
him  to  be  discharged  out  of  custody. 

In  prosecutions  by  information  it  is  more  usual  to 
proceed  by  subpoena  than  by  warrant  under  the  sta- 
tute. The  service  of  the  subpoena  is  not  required  to 
be  personaL  The  defendant  has  four  days  after  the 
return  to  appear,  and  then,  in  default  of  appearance, 
an  attachment  goes,  upon  which  proceedings  to  out- 
lawry may  be  taken.  In  enlarged  rules  it  is  usually 
made  one  of  the  conditions  that  the  defendant  shall 
appear  to  the  information  immediately.  In  this  case 
the  subpoena  is  unnecessary ;  a  notice  that  the  infor- 
mation is  filed  is  sufficient;  and  in  default  of  inunediate 
appearance  an  attachment  will  be  granted,  upon  affi- 
davit of  service  of  notice  and  non-appearance,  and 
production  of  the  rule  containing  the  defendant's 
undertaking,  (jg) 

Where  the  defendant  has  undertaken  to  appear  and 
plead  immediately,  the  notice  should  require  him  to 
appear  and  plead,  otherwise  the  prosecutor  s  attorney 
will  enter  an  appearance  for  him,  and  proceed  thereon 
to  judgment  and  execution.  The  leave  of  the  court 
must,  however,  be  obtained  before  the  prosecutor  can 
act  upon  this  notice,  and  such  leave  will  not  be  given 
until  after  the  expiration  of  a  reasonable  time.  (A) 

If  the  defendant  be  in  custody  upon  some  other 
matter,  and  do  not  enter  his  appearance  to  the  infor- 

(p)  1  Chit.  Cr.  L.,  865 ;  (A)  Reg.  t.  Mwaz^  2  Jur. 
1  Gud^  120v  538. 
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tnation,  he  should  •  be  brought  into  court  by  habeas 
«orpusy  and  charged  with  the  information,  to  which  he 
will  be  required  to  plead  in  court. 

Where  the  defendant  is  in  custody  under  a  judge's 
warrant,  or  under  a  capias  issued  in  the  particular 
prosecution,  we  have  already  seen  that  the  statute 
48  Geo*  S.  c.  58.  renders  it  unnecessary  to  bring  him 
up  by  habeas ;  but  a  copy  of  the  information  may  be 
delivered  to  him,  or  to  his  gaoler,  in  prison,  with  a 
Dotice  to  plead  indorsed ;  and  in  case  of  non-appear- 
ance or  ombsion  to  plead  an  appearance  and  plea  of 
not  guilty  may  be  entered  by  the  prosecutor. 

The  form  of  proceeding  to  outlawry  is  the  same  in 
libel  cases  as  in  other  misdemeanors;  and  the  con- 
sequences of  outlawry  in  criminal  cases  are,  forfeiture 
of  all  goods  and  chattels,  extent  of  lands,  perpetual 
imprisonment,  and  general  legal  incapacity.  This  out- 
lawry cannot  be  reversed  unless  the  defendant  be 
actually  in  custody ;  for  it  can  only  be  reversed  by 
writ  of  error,  and  the  writ  of  error  cannot  be  obtained 
without  the  fiat  of  the  attorney  general,  who  will  not 
grant  such  fiat  while  the  defendant  is  at  large,  (s) 

After  verdict  the  judge  may  order  the  defendant 
into  custody  forthwith  if  he  be  in  court,  or  may  issue 
a  warrant  for  his  apprehension.  After  interlocutory 
judgment  the  capias  pro  fine  issues.  In  the  King  v. 
Wilkes  (k)y  Lord  Mansfield,  C.  J.,  said,  *^  If  a  person 
<'  convicted  be  taken  upon  a  capias  pro  fine  he  is 
*^  liable  to  be  committed,  unless  the  prosecutor  con- 
<<  sents  to  his  being  bailed.  This  is  the  common 
**  course  of  proceeding,  although  it  is  usual  to  admit 
**  to  bail, 'Upon  the  prosecutor's  consenting  to  it    In 


(0  R.  V.  mikef,  4  Burr.  2531.         (*)  4  Burr.  2539.  2545.  2574. 
2549. 
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**  the  case  of  the  journeymen  tailors,  and  again  in 
**  that  of  the  weavers,  the  defendants  were,  by  consent, 
<<  bailed,  and,  by  consent,  were  not  to  appear  till 
<*  called  upon ;  but  I  do  not  remember  any  case  where 
**  such  a  person  has  been  bailed  without  consent. 
<*  When  a  person  so  convicted  is  committed,  such 
'<  commitment  shall  be  taken  into  consideration  by 
*'  the  court  when  they  come  to  pronounce  their 
'<  sentence  upon  him,  and  shall  go  as  part  of  his 
'^  punishment"  (/) 

As  the  court,  however,  views  with  considerable  dis- 
approbation any  vindictive  proceedings  on  the  part  of 
a  prosecutor,  a  notice  to  appear  and  receive  sentence 
is  frequently  substituted  for  the  capias  pro  fine.  Sen- 
tence will  also  be  passed  at  the  instance  of  the  defen- 
dant, after  notice  given  to  the  prosecutor. 

Sect.  2.—  Of  the  Costs. 

With  respect  to  the  costs  of  the  application  to  the 
court  for  a  criminal  information,  there  is  a  rule  of 
court  of  £.  T.,  5  Geo.  2.,  which  orders  that  when  a 
person  has  obtaiQed  a  rule  nisi  for  a  criminal  informa- 
tion, and  upon  showing  cause  the  rule  is  discharged, 
the  party  who  made  the  motion  shall  pay  the  costs. 
In  construing  this  rule,  however,  the  court  has  uni- 
formly held  that  the  question  of  costs  is  entirely  in  its 
discretion,  and  it  has  not  bound  itself  by  any  positive 
rules  in  the  exercise  of  that  discretion.  Each  case 
must  depend  upon  its  own  circumstances.  It  would 
appear  also  to  be  the  practice  in  this  as  in  other  similar 
cases  of  rule,  that  if  nothing  be  said  about  costs  each 
party  pays  his  own.  (m) 

(/)  And  see  12.  ▼.  Waddinffton^    which  this  discretion  has  been 

1  East,  159.  exercised  are  2  Kel.  61.  pi.  8; 

(m)  A  few  of  the  cases  in     Holt's  Dig.  L.   L.  98;    R,  t. 
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Parties  joining  in  affidavits  are  within  the  power  of 
the  court,  as  to  costs ;  and  if  they  appear  to  have  been 
actuated  by  vindictive  motives  the  court  will  sometimes 
discharge  the  rule  with  costs  to  be  paid  by  them,  (n) 

The  court  has  also  ordered  the  costs  of  an  improper 
application  to  be  paid  by  the  attorney  of  the  party 
applying,  (o) 

But  the  court  cannot  fix  the  costs  of  such  an  appli- 
cation upon  any  persons  not  in  any  manner  interfering 
in  the  application,  (p) 

As  to  the  general  costs  of  the  prosecution,  it  was 
enacted  by  the  statute  4  &  5  W.  &  M.  c.  18.  that  after 
the  first  day  of  Easter  term  1693  the  clerk  of  the 
crown  in  the  court  of  King's  Bench  for  the  time  being 
shall  not,  without  express  order  to  be  given  by  the 
said  court  in  open  court,  exhibit,  receive,  or  file  any 
information  for  any  of  the  causes  aforesaid,  or  issue 
out  any  process  thereupon,  before  he  shall  have  taken, 
or  shall  have  delivered  to  him,  a  recognizance  from  the 
person  or  persons  procuring  such  information  to  be 
exhibited,  with  the  place  of  his,  her,  or  their  abode, 
title,  or  profession,  to  be  entered,  to  the  person  or 
persons  against  whom  such  information  or  informations 
is  or  are  to  be  exhibited,  in  the  penalty  of  twenty 
pounds,  that  he,  she,  or  they  will  effectually  prosecute 
such  informations  or  information,  and  abide  by  and 


Jackson,  l^fft,  147;  -R.  v.  Field'  prietors  of  Nottingham  Journal, 

ing,    2   Burr.   719;    Id.   722;  9  DowLlO^S  \  R,  v.  Badger  and 

R,  V.  Athay,  2  Burr.  653  ;  R.  ▼.  another,  H.  T.  1843. 

Wroughton,  S  Burr.  1683;  22.  v.  (n)  R.  v.  Brown,  3  B.  &  A. 

Morgan,  Doug*  3 1 4 ;  /?.  v.  Cozene,  432. 

Id.  410;  ii.  V.  Holland,!  T.  R.  (o)  R.   v.  Fielding,  2  Burr. 

692 ;  R,  V.  Borron,  3  B.  &  A.  654. 

432 ;  Id.  440 ;  -R.  ▼.  Hughes,  7  {p)  R.  v.  Thomas,  7  A.  &  E. 

B.  &  C.  719;  22.  ▼.  Whateley,  608;  R.  v.  Dodson,  9  A.  &  £. 

4  M.  &  R.  431 ;  2?.  V.  Smithson,  704. 

4  B.  &  AdoL  861  ;  R,  v.  iVo- 

O  6 
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olMerye  such   order  as  the  said  court  shall  direct; 
which  recognizance  the  said  clerk  of  the  crown,  and 
also  every  justice  of  the  peace  of  any  county,  city, 
franchise,  or  town  corporate  (where  the  cause  of  any 
such  information  shall  arise),  are  hereby  empowered  to 
take ;  after  the  taking  whereof  by  the  said  clerk  of  the 
crown,  or  the  receipt  thereof  from  any  justice  of  the 
peace,  the  said  clerk  of  the  crown  shall  make  an  entry 
hereof  upon  record,  and  shall  file  a  memorandum 
thereof  in  some  public  place  in  his  office,  that  all 
persons  may  resort  thereunto  without  fee ;  and  in  case 
any  person  or  persons  against  whom  any  information 
or  informations  for  the  causes  aforesaid  or  any  of 
them  shall  be  exhibited  shall  appear  unto  and  plead 
to  issue,  and  that  the  prosecutor  or  prosecutors  of  such 
information  or  informations  shall  not,  at  his  and  their 
own  proper  costs  and  charges,  within  one  whole  year 
next  after  issue  joined  therein,  procure  the  same  to  be 
tried,  or  if  upon  such  trial  a  verdict  pass  for  the  de- 
fendant or  defendants,  or  in  case  the  said  informer  or 
informers  procure  a  noli  prosequi  to  be  entered,  then 
and  in  any  of  the  said  cases  the  said  court  of  King's 
Bench  is  hereby  authorized  to  award  to  the  said  defen- 
dant and  defendants  his,  her,  or  their  costs,  unless  the 
judge  before  whom  such  informations  shall  be  tried 
shall,  at  the  trial  of  such  informations,  in  open  court, 
certify  upon  record  that  there  was  a  reasonable  cause 
for  exhibiting  such  informations ;  and  in  case  the  said 
informer  or  informers  shall  not,  within  three  months 
next  after  the   said   costs  taxed,   and  demand  made 
thereof,  pay  to  the  said  defendant  or  defendants  the 
said  costs,  then  the  said  defendant  or  defendants  shall 
have  the  benefit  of  the  said  recognizance  to  compel 
them  thereunto. 

But  the  sixth  section  of  the  act   provides,  that 
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nothiDg  contaioed  in  it  relating  to  informations  shall 
extend  or  be  construed  to  extend  to  any  other  in- 
formations than  such  as  are  or  shall  be  exhibited  in 
the  name  of  their  majesties'  coroner  or  attorney 
in  the  court  of  King's  Bench  for  the  time  being 
(commonly  called  the  master  of  the  crown  office), 
any  thing  in  the  said  act  contained  to  the  contrary 
notwithstanding. 

The  seventh  section  enacts,  that  upon  the  demise  of 
any  king  or  queen  of  this  realm  all  pleas  to  infor- 
mations in  the  said  court  shall  stand  good  in  law,  with- 
out  calling  defendants  to  plead  again  to  the  same, 
unless  the  defendants  desire  so  to  do,  and  make  request 
to  the  said  court  for^  that  purpose  within  five  months 
next  after  such  demise. 

The  recognizance  required  by  this  act  is  always 
filed  before  or  at  the  same  time  with  the  information, 
and  if  process  issue  before  the  recognizance  be  filed  it 
may  be  set  aside  for  irregularity,  (q) 

It  has  been  decided  upon  the  above  statute^  that 
when  the  judge  has  not  certified  that  there  was  a  rea- 
sonable cause  for  exhibiting  the  information,  the  court 
is  bound  to  award  the  costs,  whether  the  acquittal  was 
upon  the  merits  or  upon  a  point  of  form,  and  however 
notorious  the  moral  guilt  of  the  defendant  might 
be.  (r)  But  the  prosecutor  is  liable  only  to  the  extent 
of  his  recognizance.  («) 

It  has  also  been  decided,  that  under  this  statute  the 
certificate  cannot  be  granted  upon  a  trial  at  bar  (/), 
that  it  must  be  entered  on  the  postea  (u),  and  that  if 

(q)  R.  y.  Mayor  of  Hertford,        (t)   Reg,   y.   Clerk,    7  Mod. 

1  Salk.  376  ;  Carth.  502.  47. 

(r )  2  Hawk.  P.  C.  c.  26.  s,  1 S. ;         («)  Comb.  845  ;  Com,  Dig. 

2  Stra.  1181.  tit.  "  Information,*'  A.  2. 

(i)  R,  V.  FiUwood,  2  T.  R.  ^* 

145. 
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one  of  a  set  of  defendants  be  found  guilty  the  others 
cannot  have  their  costs,  (x) 

But  now,  by  the  statute  6  &  7  Vict  c.  96.  s.  8.,  it  is 
provided,  that  in  the  case  of  any  indictment  or  infor- 
mation by  a  prwaie  praseeuiar  for  the  publication  of 
any  dj/famuOory  libel,  if  judgment  shall  be  given  for 
the  defendant  he  shall  be  entitled  to  recover  from  the 
prosecutor  the  costs  sustained  by  him  by  reason  of 
such  indictment  or  information ;  and  that  upon  a 
special  plea  of  justification  to  the  indictment  or  infor- 
mation, if  the  issue  be  found  for  the  prosecutor,  he 
shall  recover  from  the  defendant  the  costs  sustained 
by  the  prosecutor  by  reason  of  such  plea;  the  costs  in 
both  cases  to  be  taxed  by  the  proper  officer  of  the 
court  before  which  the  indictment  or  information  was 
tried. 

With  respect  to  the  prosecutor's  costs,  he  is  entitled 
under  the  writ  of  privy  seal  to  one  third  of  the  fine 
imposed  upon  the  defendant;  and  where  the  fine  is 
paid  to  the  master  of  the  crown  office  the  third  part 
is,  by  a  fiat  of  two  of  the  judges  of  the  court,  appor- 
tioned to  th^  prosecutor,  upon  production  of  the 
master  s  certificate  that  the  expenses  amount  to  that 
sum. 

In  case  the  expenses  of  the  prosecution  exceed  the 
amount  of  the  third  part  of  the  fine,  the  lords  of  the 
treasury  will  sometimes  allow  a  larger  proportion,  upon 
memorial  stating  the  circumstances,  {y) 


(x)  Reg.^,Danversandothers,        (y)   1  Chit.   Cr.  L.  871; 
1  Salk.  194.  1  Gude,  110.. 
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CHAPTER  XXI. 

OF     THE     JURISDICTION     OF      THE     ECCLESIASTICAL 
COURTS   IN   CASES    OF   DEFAMATION. 

It  is  not  intended  here  to  treat  of  the  practice  of  the 
ecclesiastical  courts  in  cases  of  defamation,  but  simply 
to  define  the  boundaries  of  their  jurisdiction ;  to  mark 
the  limits  within  which  they  will  be  confined  by  the 
temporal  courts. 

By  the  statute  13  £.  1.  st.  4.  the  authority  of  these 
courts  is  at  once  recognised  and  defined.  "  In  cause 
<<  of  defamation  it  hath  been  granted  already,  that  it 
<<  shall  be  tried  in  a  spiritual  court  when  money  is  not 
<<  demanded,  but  a  thing  done  for  punishment  of  sin ; 
**  in  which  case  the  spiritual  judge  shall  have  power 
<<  to  take  knowledge,  notwithstanding  the  king's  pro- 
«  hibition." 

And  by  the  statute  of  Articuli  cleri  (a),  '<  In  defa- 
mations prelates  shall  correct,  the  king's  prohibition 
notwithstanding ;  first  enjoining  a  penance  corporal, 
<<  which  if  the  offender  will  redeem  the  prelate  may 
"  freely  receive  the  money,  though  the  king's  prohi- 
«*  bition  be  showed." 

The  jurisdiction  of  the  ecclesiastical  courts,  there- 
fore, is,  to  award  punishments  pro  salute  anima;  not  to 
award  recompence  to  the  party  injured.  (6)  It  has 
reference  only  to  the  soul's  health  of  the  offender ;  not 
to  the  grievance  inflicted  either  upon  society  or  upon 
individuals. 

(a)  9  Ed.  2.  c.  4.  (6)  2  Inst.  492. 
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The  means  by  which  the  courts  of  common  law 
confine  the  ecclesiastical  courts  to  this  their  proper 
province  is  by  a  writ  of  prohibition. 

This  writ  of  prohibition  is  a  writ  issuing  out  of  the 
superior  court,  and  directed  to  the  judge  of  the  infe- 
rior court,  prohibiting  him,  in  the  name  of  the  sove- 
reign, that  he  hold  not  plea  in  his  court  of  the  case 
in  question,  whereof  the  defendant  "  complains  that 
**  the  plaintiff  draws  him  into  plea  before  you." 

It  would  appear,  however,  that  the  temporal  courts 
have  encroached  very  considerably  upon  the  juris- 
diction recognised  by  the  two  statutes  above  quoted. 

In  the  first  place,  it  may  be  gathered  from  the  deci- 
sions, that  where  the  common  law  gives  an  action  for 
the  defamation  it  assumes  the  whole  of  the  remedy  to 
itself,  and  prohibits  the  ecclesiastical  courts  from  sub- 
jecting the  offender  to  spiritual  discipline.  Where 
there  is  a  remedy  bj  action  there  is  no  ecclesiastical 
jurisdiction. 

Thus  if  the  ecclesiastical  courts  take  cognizance  of 
the  words,  "  thou  keepest  a  house  of  bawdry  "  (c),  or 
"  thou  art  a  bastard  "  (d)y  when  spoken  of  one  who 
has  lands  by  descent,  or  "  thou  art  a  whore "  («), 
spoken  in  London  to  a  woman  resident  in  London, 
prohibition  will  go.  (/) 

If  the  slanderous  matter  contain  imputations  both 
of  temporal  and  spiritual  jurisdiction,  the  common 
law  courts  claim  cognizance  of  the  whole. 

Thus  where  the  words  were,  *^  You  are  a  whore  and 


(c)  Cro.  Car.  229.  329 ;  Str.  bastardy  is  no  crime,  punishable 
1 100.  in  those  courts  or  elsewhere. 

(d)  2  Roll.  Abr.  292,  sed  qu.         (e)  Ld.  Bay.  711 ;  Str.  187  ; 
vide  ante,  p.  21.    But  it  would  1  Wils.  62. 

appear  that  in  any  case  the  im-        (/)  And  see  2  Bum.  Eccl. 

putationofbastardy  is  no  ground  L.  120;  Ld.  Ray.  212.   397  ; 

for  suit  in  the  secular  courts ;  for  2  Salk.  692 ;  11  Mod.  1 1 2. 
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**  a  thief,"  prohibition  was  granted  for  the  whole  (^), 
and  also  where  the  words  imputed  incontiuency  and 
infection.  (A) 

But  where  words,  originally  of  ecclesiastical  cog- 
nizance only,  by  the  accrual  of  special  damage  from 
them  become  actionable,  it  was  in  one  case  held  that 
the  court  would  not  grant  a  prohibition,  and  this 
although  an  action  grounded  upon  the  special  damage 
had  been  actually  commenced,  (t) 

The  conmion  law  courts  have  also  taken  upon  them 
to  decide  that  many  imputations,  not  actionable  at 
common  law,  are  not  subject  to  ecclesiastical  censures. 
The  distinction  appears  to  be,  that  the  slander  mi^t 
be  the  imputation  of  an  offence  which,  if  committed, 
would  subject  the  party  guilty  of  it  to  punishment  in 
the  spiritual  court. 

To  say  of  a  clergyman  that  he  is  a  dunce  is  not  a 
slander  cognizable  in  the  ecclesiastical  courts,  for  the 
being  a  dunce  is  no  offence  there  in  a  parson  any  more 
than  in  another  man  (k) ;  or  to  say  of  a  dean  that  he 
is  a  knave ;  and  if  the  parson  be  liable  to  deprivation 
for  want  of  learning  or  for  knavery,  it  has  been  said 
he  ha3  his  action  at  common  law,  and  is  therefore 
barred  from  proceeding  in  the  spiritual  courts. 

It  has  been  held,  however,  that  to  call  a  parson  a 
damned  fool  is  no  cause  of  action ;  *<  for,"  it  was 
observed  by  the  judge,  perhaps  with  an  attempt  at 
satire,  prompted  by  the  hostility  which  at  that  time 
existed  between  our  common  lawyers  and  the  church, 
'<  a  parson  might  be  bon  padre  and  yet  grand  fou." 


(g)  2  Rol.  297  ;  3  Mod.  74.         (k)  Coxeter  v.  Parsons,  Salk. 
(A)  Ld.  Ray.  446.  692. 

(t)  Evans  v.  Brown,  Ld.  Ray. 
1101. 
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If  the  defect  in  the  jurisdiction  of  the  spiritual  court 
be  not  apparent  upon  the  &ce  of  the  proceedings  it 
must  be  suggested  and  verified  by  affidavit. 

In  the  case  of  Argyle  v.  Hunt  (/)  the  court  refused 
to  take  judicial  notice  of  the  custom  of  carting  in 
London,  without  an  affidavit. 

And  the  same  case  decides,  that  if  defect  of  juris- 
diction appear  upon  the  face  of  the  proceedings  tbe 
party  may  have  prohibition  even  after  sentence. 

Prohibition  will  be  granted  if  the  spiritual  court 
infringe  upon  the  common  law  in  the  course  of  its 
proceedings,  as  well  as  for  defect  in  jurisdiction. 

In  a  suit  for  the  words  <<  You  had  a  bastard,"  defen- 
dant pleaded  that  the  plaintiff  had  had  a  bastard  affili- 
ated upon  him  at  N.  sessions.  The  ecclesiastical  court 
disallowing  this  defence,  prohibition  was  granted ;  for 
the  sentence  of  justices  acting  by  authority  of  statute 
law  shall  not  be  impeached  in  the  spiritual  court,  (m) 

Perhaps  this  case  was  decided  by  analogy  to  the 
provision  of  the  1  Ed.  3.  s.  2.  c.  11.  which  directs  that 
prohibition  shall  issue  where  parties  who  have  been 
indicted  and  acquitted  do  sue  their  indictors  in  the 
spiritual  court  for  defamation. 

The  statute  27  Geo.  3.  c  44.  limits  suits  for  defama- 
tory words  in  ecclesiastical  courts  to  six  months  after 
the  words  have  been  uttered. 


(/)  Str.  187;    and  see  Str.     Com.  Dig.,  tit.  "Prohibition," 
471,  and  1  Wils.  62.  G.  14. 

(m)  Cro.  Jac.  625  ;  and  see 
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Sect.  1. —  Thefollounng  is  a  concise  JForm  ofDeclara* 
Hon  for  Libel,  omitting  all  those  customari/  Averments 
which  have  been  held  to  be  unnecessary. 

In  the  Queen's  Bench. 

The  day  of  A.  D.  1844. 

Middlesex  -j^  John  Nokes,  by  E.  F.  his  attorney,  com- 
to  wit.     J    plains  of  Thomas  Styles,  who  has  been 
summoned  to  answer  the  plaintiff,  {a) 

(a)  It  is  unnecessary  to  state     2  Chit,  on  Pleading,  p.llj  6th 
the  form  of  action.    Straughan    edit 
V.  Buckle,  1  Har.  &  Wol.  519  ; 
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For  that  the  defendant  heretofore,  to  wit,  on  the 
day  of  in  the  year         ,  did  publish  (b) 

of  and  concerning  the  plaintiff  a  certain  fabe,  scan- 
daloos,  malicious,  and  defamatory  libel  of  and  con- 
ceming  the  said  plaintiff,  to  the  tenor  and  effect  (c) 
following ;  that  is  to  say,  [set  out  the  libel  (cf),  with  its 
necessary  inuendos.]  (e) 

By  means  of  the  conunitting  of  which  grievance  the 
plaintiff  hath  been  greatly  injured  in  his  good  name, 
fame,  and  credit,  and  brought  into  public  scandal, 
infamy,  and  disgrace ;  and  the  plaintiff  hath  been  and 
is  by  means  of  the  premises  otherwise  greatly  injured 
and  damnified  to  the  damage  of  the  said  plaintiff  of 
Jt  ,  and  therefore  he  brings  suit,  &c. 

Sect,2. —  The  Farm  of  Declaration  for  Libd  in 
general  Use  is  as  follows.  In  this  Form  however 
the  libellous  Matter  is  set  forth  as  contained  in 
Extracts, 

In  the  Queen's  Bench. 

The  day  of  A.  D,  1844. 

Middlesex  ^  John  Nokes,  by  £.  F.  his  attorney,  com- 

to  wit.  J  plains  of  Thomas  Styles,  who  has  been 
summoned  to  answer  the  plaintiff  in  an  action  on  the 
case. 

For  that  whereas  the  plaintiff  is  a  good,  true,  honest, 
just,  and  faithful  subject  of  this  realm,  and  as  such  has 
always  behaved  and  conducted  himself,  and,  until  the 
committing  of  the  grievances  by  the  defendant  as 
herein-after  mentioned,  was  always  reputed,  esteemed, 
and  accepted  by  and  amongst  all  his  neighbours  and 

(6)  Ante,  p.  87.  (e)  As  to  the  inuendos,  see 

(c)  Ante,  p.  88.  ante,  p.  93. 

(d)  As  to  the  statement  of 
the  libel,  see  ante,  p.  88. 
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Other  good  and  worthy  subjects  of  this  realm  to  whom 
he  was  in  anywise  known  to  be  a  person  of  good  name, 
fame,  and  credit  (/) :  And  whereas  he  the  said  plaintiff 
hath  never  been  guilty,  nor,  until  the  time  of  the  com- 
mitting the  said  grievances  as  herein-after  mentioned, 
hath  been  suspected  to  be  guilty,  of  the  offences  and 
misconduct  herein-after  mentioned  to  have  been  im- 
puted to  him,  or  of  any  such  offences  pr  misconduct  (g); 
by  means  of  which  said  several  premises  he  the  said 
plaintiff,  before  the  committing  of  the  said  grievances 
herein-after  mentioned,  had  deservedly  obtained  the 
good  opinion  and  credit  of  all  his  neighbours  and 
other  good  and  worthy  subjects  of  this  realm  to  whom 
he  was  known ;  yet  the  said  defendant  well  knowing 
the  premises,  but  contriving  and  wickedly  and  mali- 
ciously intending  to  injure  him  the  said  plaintiff  in  his 
said  good  name,  fame,  and  credit,  and  to  bring  him 
into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  all  his  neighbours  and  other  good  and  worthy 
subjects  of  this  realm,  and  to  cause  it  to  be  suspected 
and  believed  by  those  neighbours  and  subjects  that  he 
the  said  plaintiff  had  been  and  was  guilty  of  the 
offences  and  misconduct  herein-after  mentioned  to 
have  been  charged  upon  and  imputed  to  him,  and  to 
vex,  harass,  and  oppress  him  the  said  plaintiff,  on  the 
day  of  in  the  year  falsely, 

wickedly,  and  maliciously  did  compose  print  and 
publish,  and  cause  and  procure  to  be  printed  and  pub- 
lished (A),  of  and  concerning  the  said  plaintiff  a  certain 
false,  scandalous,  malicious,  and  defamatory  libel,  con- 
taining, amongst  other  things  (t),  in  one  part  thereof 
the  false,  scandalous,  malicious,  and  defamatory  matters 

(/)  See  ante,  p.  100.  (A)  Ante,  p.  137. 

(^)  Ante,  p.  101.  (»)  Ante,  p.  91. 
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following  of  and  conoeming  the  said  plaintiff,  [here  set 
oat  the  first  extract  charged  as  libellous,  with  proper 
inuendos  Q  and  also  containing  in  another  part  thereof 
the  several  other  false,  scandalous,  malicious,  and  de- 
famatory words  and  matters  following  of  and  con- 
cerning the  said  plaintiff;  that  is  to  say,  [set  out  the 
next  libellous  passage  in  like  manner,  and  repeat  the 
same  averment  until  all  the  libellous  passages  have 
been  set  out] 

By  means  of  the  committing  of  which  said  several 
grievances  the  said  plaintiff  hath  been  and  is  greatly 
injured  in  his  good  name,  fame,  and  credit,  and  brought 
into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  all  his  neighbours  and  other  good  and  worthy 
subjects  of  this  realm  to  whom  he  was  in  anywise 
known,  insomuch  that  divers  of  these  neighbours  and 
subjects,  to  whom  the  innocence  of  the  said  plaintiff 
was  unknown,  have  on  occasion  of  the  committing  of 
the  said  several  grievances  by  the  said  defendant  from 
thence  hitherto  suspected  and  believed  and  still  do 
suspect  and  believe  the  said  plaintiff  to  have  been 
guilty  of  the  offences  and  improper  conduct  imputed 
J'  to  him  as  aforesaid,  and  have  by  reason  of  the  com- 

mitting of  the  said  several  grievances  by  the  said 
defendant  from  thence  hitherto  refused  and  still  do 
refuse  to  have  any  acquaintance,  intercourse,  or  dis- 
course with  the  said  plaintiff;  and  the  said  plaintiff 
hath  been  and  is  by  means  of  the  premises  otherwise 
greatly  injured  and  damnified  to  the  damage  of  the 
said  plaintiff  of  £  ,  and  therefore   he   brings 

suit,  &c. 


J 
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Sect.  3. —  The  follovnng  is  a  Form  of  Declaration  for 
a  Libel  upon  a  Servant  (k)y  with  an  Averment  of 
special  Damage, 

In  the  Queen's  Bench. 

The  day  of  A.  D.  1844. 

Middlesex  1  John  Nokes,  by  E.  F.  his  attorney,  com - 

to  wit.  i  plains  of  Thomas  Styles,  who  has  been 
summoned  to  answer  the  said  plaintiff  in  an  action  on 
the  case. 

For  that  whereas  the  plaintiff  is  an  honest,  true,  and 
faithful  subject  of  this  realm,  and  as  such  hath  always 
behaved  and  conducted  himself,  and,  until  the  com- 
mitting of  the  grievance  herein-after  mentioned,  was 
always  reputed  and  esteemed  to  be  a  person  of  good 
name,  fame,  and  credit 

And  whereas  also  the  said  plaintiff,  before  the  com- 
mitting of  the  grievance  herein-after  mentioned,  had 
been  retained  and  employed  by  and  in  the  service  of 
the  said  defendant  as  his  footman  and  servant,  and  in 
that  capacity  had  behaved  with  due  integrity,  good 
temper,  activity,  and  civility,  and  never  was  or,  until 
the  time  of  the  committing  of  the  grievance  herein- 
after mentioned,  suspected  to  have  been  or  to  be  bad 
tempered,  lazy,  or  impertinent ;  by  means  of  which  said 
several  premises  he  the  said  plaintiff,  before  the  com- 
mitting of  the  said  grievance  herein-after  mentioned, 
had  not  only  deservedly  obtained  the  good  opinion  of 
all  his  neighbours  and  divers  other  good  and  worthy 
subjects  of  this  realm,  but  had  also  supported  himself 
and  would  thereafter  have  supported  himself  by  his 
honest,  faithful,  diligent,  and  attentive  exertions  in  the 
service  of  his  masters  and  employers  had  not  such 

(k)  For  the  law  upon  this  subject,  see  ante,  p.  38. 
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grievance  been  committed  as  herein -after  mentioned: 
And  whereas  also  the  said  plaintiff,  before  and  at  the 
time  of  the  committing  of  such  grievance,  had  quitted 
and  left  the  service  of  the  said  defendant^  and  had 
been  recommended  to  and  was  likely  to  be  retained 
and  employed  by  and  in  the  service  of  one  £.  F.  as  a 
footman,  for  certain  wages  to  be  therefore  paid  to  him 
the  said  plaintiff;  yet  the  said  defendant  well  know- 
ing the  premises,  but  contriving  and  maliciously  in- 
tending to  injure  the  said  plaintiff  in  his  sud  character, 
and  to  bring  him  into  public  scandal,  infamy,  and  dis- 
grace with  and  amongst  all  his  neighbours  and  other 
good  and  worthy  subjects  of  this  realm,  and  particu- 
larly with  the  said  £•  F.,  and  to  cause  it  to  be  sus* 
pected  and  believed  that  the  said  plaintiff  was  not  fit 
to  be  employed  as  a  servant,  and  that  he  was  bad  tem.- 
pered  and  a  lazy  impertinent  fellow,  and  thereby  to 
prevent  the  said  £.  F.  from  retaining  and  employing 
him  the  said  plaintiff  in  his  service,  as  he  otherwise 
might  and   would   have   done,  and   to   vex,   harass, 
oppress,  impoverish,  and  wholly  ruin   him  the  said 
plaintiff,  and  to  deprive  him  of  the  means  of  support- 
ing himself  by  honest  and  industrious  means  as  here- 
tofore, to  wit,  on  the  day  of  in  the 
year                             wrongfully,  falsely,  unjustly,  and 
maliciously  did  compose  and  publish  a  certain  false, 
scandalous,  malicious,   and  defamatory  libel  of  and 
concerning  the  said  plaintiff  as  such  servant,  contain- 
ing, amongst  other  things,  the  several  false,  scandalous, 
malicious,  and  defamatory  words  and  matters  following 
of  and  concerning  the  said  plaintiff  as  such  servant ; 
that  is  to  say,  '*  He  (meaning  the  said  A,  B.)  is  a  bad 
<'  tempered,  lazy,  impertinent  fellow  (thereby  then 
<<  meaning  that  the  said  A.B.  was  not  a  person  fit  to 
**  be  retained  and  employed  in  the  capacity  of  a  ser- 
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**  vant)."  By  means  of  the  committing  of  which  said 
grievance  the  said  plaintiff  hath  been  and  is  greatly 
injured  in  his  said  good  character,  and  brought  into 
public  scandal,  infamy,  and  disgrace  with  and  amongst 
all  his  neighbours  and  other  good  and  worthy  subjects 
of  this  realm  to  whom  he  was  in  anywise  known,  inso- 
much that  divers  of  those  neighbours  and  subjects, 
and  in  particular  the  said  E.  F.,  to  whom  the  good 
temper,  fidelity,  activity,  and  civility  of  the  said  plain* 
tiff  in  the  capacity  of  a  servant  or  otherwise  were 
unknown,  have,  on  occasion  of  the  committing  of  the 
said  grievance,  from  thence  hitherto  suspected  and 
believed,  and  the  said  E.  F.  doth  still  suspect  and 
believe,  the  said  plaintiff  to  have  been  and  to  be  a  bad 
tempered,  lazy,  and  impertinent  person,  and  unfit  to 
be  retained  or  employed  in  the  capacity  of  a  servant ; 
and  also  by  reason  thereof  the  said  E.  F.  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  refused  and 
declined  to  retain  and  employ  the  said  plaintiff  in  his 
service  as  a  footman  or  otherwise,  as  he  otherwise 
might  and  would  have  done ;  and  by  reason  thereof  he 
the  said  plaintiff  hath  not  only  lost  and  been  deprived 
of  the  support,  sustenance,  wages,  gains,  and  emolu- 
ments which  might  and  would  otherwise  have  arisen 
and  accrued  to  him  from  and  by  reason  of  his  being 
so  retained  and  employed  as  last  aforesaid,  but  hath 
from  thence  hitherto  remained  and  continued  and  still 
is  out  of  employ,  deprived  of  the  opportunity  of  sup- 
porting himself  by  honest  and  industrious  means,  and 
hath  been  and  is  by  means  of  the  said  premises  other- 
wise greatly  injured  and  damnified  to  the  damage  of 
the. said  plaintiff  of  £  ,  and  therefore  he  brings 

suit,  &c. 
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Sect.  4. —  7%«  foUowing  is  a  Form  of  Declaration  for 
a  Libel  upon  the  Proprietors  (f  a  Stage  Coach. 

In  the  Queen's  Bench. 

The  day  of  A.  D.  1844. 

Middlesex  i  John  Nokes  and  Richard  Roe,  by  £•  F. 

to  wit.  f  their  attorney,  complain  of  Thomas 
Styles,  who  has  been  summoned  to  Answer  the  plaintiffs 
in  an  action  on  the  case. 

For  that  whereas  the  plaintiffs,  before  and  at  the 
time  of  composing,  writing,  and  publishing  the  false, 
malicious,  scandalous,  and  defamatory  libel  herein-after 
mentioned,  were  and  from  thence  hitherto  have  been 
and  still  are  owners  and  proprietors  of  a  certain  stage 
coach,  called  the  coach,  for  the  carriage  and 

conveyance  of  passengers  for  hire  from  a  eertain  place 
called  B.  in  the  county  of  to  a  certain  other 

place  called  C.  in  the  county  of  ,  and  from  C. 

aforesaid  to  B.  aforesaid ;  and  which  said  coach,  before 
and  at  the  time  of  composing,  writing,  and  publishing 
the  said  libel  herein-after  mentioned,  was  a  safe  and 
commodious  coach  for  the  carriage  and  conveyance  of 
passengers,  and,  until  the  time  of  composing,  writing, 
and  publishing  the  said  libel,  the  said  coach  was  in  high 
and  deserved  repute  and  estimation  with  the  public, 
and  by  means  of  the  several  premises  aforesaid  they 
the  said  plaintiffs,  as  owners  and  proprietors  of  the  said 
coach,  before  the  composing,  writing,  and  publishing  of 
the  said  libel  herein-after  mentioned,  had  deservedly 
acquired  and  were  then  daily  and  honestly  acquiring 
divers  great  gains  and  profits  from  the  said  coach ;  yet 
the  defendant  well  knowing  the  premises,  but  con- 
triving and  wickedly  intending  to  injure,  prejudice, 
and  aggrieve  the  plaintiffs  as  owners  and  proprietors 
of  the  said  coach,  and  to  bring  the  said  coach  into 
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great  and  undeserved  disrepute  and  discredit  with  the 
public,  and  to  cause  it  to  be  suspected  and  believed 
that  it  was  unsafe  and  dangerous  to  travel  in  the  said 
coach,  and  thereby  to  prevent  and  hinder  divers  and 
very  many  persons  from  becoming  passengers  and 
travelling  therein,  and  to  deprive  the  plaintiffs  of 
divers  great  gains,  profits,  and  emoluments  which 
otherwise  might  and  would  have  accrued  to  them  from 
the  running  of  the  said  coach,  and  whilst  the  plaintiffs 
were  such  owners  and  proprietors  of  the  said  coach  as 
aforesaid,  did  on  the  day  of  in  the 

year  falsely,  wickedly,  and  maliciously  com- 

pose and  write,  and  cause  and  procure  to  be  composed 
and  written,  and  did  deliver  and  publish  to  one  G.  H., 
the  common  crier  of  the  town  of  C.  aforesaid,  a  certain 
false,  malicious,  scandalous,  and  defamatory  libel  of  and 
concerning  the  said  stage  coach,  and  of  and  concerning 
the  plaintiffs  as  owners  and  proprietors  of  the  said  coach, 
and  of  and  concerning  the  said  G.  H.,  then  being  the 
common  crier  of  the  town  of  C.  as  aforesaid,  containing 
therein  the  &lse,  scandalous,  malicious,  and  defamatory 
words  and  matters  following ;  that  is  to  say,  '^  I  (mean- 
**  ing  the  said  G.  H.)  am  to  ^e  notice,  that  there  is  this 
**  morning  (meaning  the  morning  of  the  said 
"  day  of  aforesaid)  a  change  in  coachmen  of 

**  the  B.  coach ;  and,  further,  the  public  is  cautioned 
<<  that  it  is  dangerous  going  with  the  B.  coach  (meaning 
*^  the  said  coach  of  the  said  plaintiffs),  as  a  horse  l^as 
*^  been  taken  out  of  B.  coach  (meaning  the  said  coach 
**  of  the  said  plaintiffs),  and  alarming  consequences  and 
**  danger  are  expected."  By  means  of  the  composing, 
writing,  and  publishing  of  which  said  false,  scandalous, 
and  malicious  libel  as  aforesaid  the  plaintiffs  have  been 
and  are  greatly  injured,  prejudiced,  and  aggrieved  as 
owners  and  proprietors  of  the  said  stage  coach,  and 
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thereby  also  the  said  coach  hath  fallen  into  great  and 
undeserved  disrepute  with  the  public,  insomuch  that 
divers  and  very  many  persons  have  from  thence 
hitherto  suspected  and  believed  that  it  was  unsafe  and 
dangerous  to  travel  in  the  said  coach,  and  also  thereby, 
and  on  no  other  account  whatsoever,  when  having 
occasion  to  travel  from  B.  aforesaid  to  C.  aforesaid, 
did  believe  that  it  was  unsafe  and  dangerous  to  travel 
in  the  said  coach  aforesaid,  and  wholly  neglected  and 
declined  to  become  and  be  passengers  in  the  said 
coach,  or  be  carried  and  conveyed  therein  from  B. 
aforesaid  to  C.  aforesaid,  as  they  intended,  and  other- 
wise might  and  would  have  been ;  whereby,  and  by 
means  of  the  composing,  writing,  and  publishing  of 
the  said  libel,  they  the  plaintiff  have  lost  and  been 
deprived  of  divers  great  gains,  profits,  and  emoluments 
which  might  and  would  otherwise  have  arisen  and 
accrued  to  them  from  the  said  coach,  and  have  been 
and  are  otherwise  greatly  injured  and  damnified  to  the 
damage  of  the  said  plaintiffs  of  £  ,  wherefore 

they  bring  suit,  &c. 

Sect,  5. — TTie  following  is  a  Form  of  Declaration  for 
a  Libel  upon  a  Warehouseman. 

In  the  Queen's  Bench* 

The  day  of  A.D.  1844. 

Middlesex  -i  John  Nokes,  by  £.  F.  his  attorney,  com- 

to  wit  J  plains  of  Thomas  Styles,  who  has  been 
summoned  to  answer  the  plaintiff  in  an  action  on  the 
case. 

For  that  whereas  the  plaintiff  was  and  now  is  a 
good,  true,  honest,  just,  and  faithful  subject  of  this 
lealm,  and  has  not  ever  been  guilty,  or,  until  the  time 
of  the  conmiitting  of  the  several  grievances  by  the 
defendant  as  herein  after  mentioned,  been  suspected  to 
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have  been  guilty,  of  the  offences  and  misconduct 
herein-after  mentioned  to  have  been  charged  upon 
and  imputed  to-  the  plaintiff,  or  of  any  other  such 
offences  and  misconduct,  but  that,  before  and  at  the 
time  of  the  committing  the  grievances  herein-after 
mentioned,  the  plaintiff  used,  exercised,  and  carried 
on  the  trade  and  business  of  a  warehouseman, 'and  had 
always  conducted  himself  in  his  said  trade  and  business 
in  an  upright,  honest,  fair,  and  honourable  manner, 
and  was  honestly  acquiring  great  gains  and  profits  in 
his  said  trade  and  business;  yet  the  defendants  well 
knowing  the  premises,  but  wickedly  and  maliciously 
intending  to  injure  the  plaintiff,  and  to  cause  it  to  be 
suspected  and  believed  that  the  plaintiff  had  been  and 
was  guilty  of  the  offences  and  misconduct  herein-after 
mentioned  to  have  been  imputed  to  him,  on  the 
day  of  in  the  year  falsely,  wickedly, 

and  maliciously  did  compose  and  publish,  and  caused 
to  be  published,  in  a  certain  newspaper,  called  the 
,  oliand  concerning  the  plaintiff,  and  of  and 
conceiving  him  in  relation  to  his  said  trade  and 
business,  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  containing  therein  the  false,  scan- 
dalous, malicious,  defamatory,  and  libellous  matters 
following  of  and  concerning  the  plaintiff,  and  of  and 
concerning  him  in  relation  to  his  said  trade  and 
business;  that  is  to  say,  [here  set  out  libel  with 
inuendos.3  By  means  of  the  committing  of  which  said 
several  grievances  by  the  defendants  as  aforesaid  the 
plaintiff  was  greatly  injured  in  his  said  good  name, 
fame,  and  credit,  and  in  his  said  trade  and  business ;  and 
thereby  also  one  A.B.,  who  otherwise  would  have  em- 
ployed the  said  plaintiff  in  his  said  trade  and  business, 
then  refused  so  to  do,  to  the  damage  of  the  said  plaintiff 
of  £  ,  and  thereupon  he  brings  suit,  &c« 
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Sect.  6. — The  following  is  a  Form  of  Declaration  for 
a  Lihdhy  hanging  in  Effigy. 

In  the  Queen's  Benclu 

The  day  of  A.  D.  1844. 

Middlesex  i  John  Nokes  complains  of  Thomas  Styles, 
to  wit.     J    who  has  been  summoned  to  answer  the 
plaintiff  in  an  action  on  the  case. 

For  that  whereas  plaintiff  now  is  a  good,  true, 
honest,  and  faithful  subject  of  this  realm,  and  as  such 
hath  hitherto  always  behaved  and  conducted  himself, 
and  was  ever  of  good  repute  until  the  time  of  com- 
mitting the  grievance  herein-after  mentioned ;  yet  the 
defendant,  well  knowing  the  premises,  but  greatly 
envying  the  happy  state  and  condition  of  the  plaintiff, 
and  contriving  and  intending  to  injure  the  plaintiff  in 
his  good  name  and  reputation,  and  to  bring  him  into 
public  scandal,  contempt,  and  ridicule,  did  on  the 
day  of  in  the  year    ^  wrong- 

fully and  maliciously  make  or  devise,  and  cause  and 
procure  to  be  made  and  devised,  a  certain  efBgy  and 
figure  intended  to  represent  the  person  of  plaintiff, 
and  such  effigy  and  figure  wrongfully  and  maliciously 
hung  up  and  suspended,  and  caused  to  be  hung  up 
and  suspended,  upon  a  certain  gibbet,  and  kept  and 
continued,  and  caused  to  be  kept  and  continued,  the 
said  effigy  and  figure  so  hung  up  and  suspended  for  a 
long  space  of  time,  to  wit,  for  the  space  of  one  hour, 
and  during  all  that  space  of  time  wrongfully  and  mali- 
ciously published  and  exposed,  and  caused  and  pro- 
cured to  be  published  and  exposed,  the  said  effigy  and 
figure  so  hung  up  and  suspended  before  and  in  the 
presence  and  sight  and  view  of  the  neighbours  of 
plaintiff,  and  of  divers  of  good  and  worthy  subjects  Of 
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this  realm  then  assembled  and  met  together ;  by  means 
of  which  said  premises  the  plaintiff  hath  been  and  is 
greati  J  injured  in  his  good  name  and  reputation,  and  is 
and  has  been  thereby  brought  into  public  scandal, 
shame,  contempt,  and  ridicule  with  and  amongst  his 
neighbours  and  other  good  and  worthy  subjects  of 
this  irealm  to  whom  he  was  in  anywise  known,  and 
hath  been  and  is  thereby  greatly  injured  and  damnified 
to  the  damage  of  the  said  plaintiff  of  £  ,  and 

Ihereupon  he  brings  suit,  &c. 

Sect.  7. —  The  following  Precedent  was  used  in  a  recent 
Case  for  a  Libel  upon  a  Dissenting  Minister, 

For  that  whereas  the  plaintiff  hath  always  conducted 
himself  and  behaved  with  charity,  morality,  and  pro- 
priety, and,  before  and  at  the  time  of  the  committing 
of  the  grievances  herein-after  mentioned,  was  always 
reputed  to  be  a  person  of  good  name  and  credit,  and 
of  chaste,  moral,  and  decent  life  and  conversation, 
and  had  thereby  deservedly  acquired  the  respect  and 
esteem  of  his  neighbours  and  acquaintances:  And 
whereas  also,  before  and  at  the  time  of  the  committing 
of  the  grievances  herein-after  mentioned,  the  plaintiff 
and  still  is  a  married  man  ;  that  is  to  say,  married  to 

one  M B ,  his  then  and  present  wife :  And 

whereas  also  the  defendants,  before  and  at  the  time 
of  committing  of  the  grievances  herein-after  men- 
tioned,  were  the  proprietors  of  a  certain  newspaper, 
called  ^'  The  Weekly  Dispatch  :*'  And  whereas  also, 
before  and  at  the  time  of  the  committing  of  the 
grievances  herein- after  mentioned,  the  plaintiff  had 
been  and  was  employed  to  preach  to  a  certain  con- 
gregation of  persons  dissenting  from  the  church  of 

p  4 
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England  at  a  certain  chapel,  situate  and  being  in  the 

jMurish  of  R in  the  county  of  H ,  for  that 

purpose  regularly  and  in  due  form  of  law  licensed,  and 
had  by  reason  of  such  moral  and  decent  life,  and  for 
such  preaching,  received  divers  great  gains,  profits,  and 
emoluments  to  his  great  benefit  and  advantage,  and  to 
the  comfortable  support  of  himself  and  family ;  yet  the 
defendants  well  knowing  the  premises,  but  wickedly 
and  maliciously  intending  to  bring  him  into  disrepute 
and  detestation  amongst  his  neighbours,  and  amongst 
the  persons  frequenting  the  said  chapel,  and  to  deprive 
him  of  his  said  profits,  gains,  and  emoluments,  on  the 
18th  day  of  November  1838  falsely,  wickedly,  and 
maliciously  did  compose  and  publish,  and  cause  and 
procure  to  be  published,  of  and  concerning  the  plain- 
tiff the  false,  scandalous,  malicious,  defamatory,  and 
libellous  matter  following ;  that  is  to  say,  '*  Gross  im- 
<<  position. — A  short  time  ago  a  dissenting  parson  at 

«  R (meaning  the  plaintiff)  beat  his  wife  in  a  se- 

**  vere  manner  with  a  whip,  and  afterwards  repudiated 
'<  her  to  cohabit  with  a  young  female  who  had  for 
some  time  previously  been  living  in  his  house.  This 
scandalous  conduct  induced  some  of  his  (meaning 
<<  the  plaintiff's)  flock  to  call  on  him  to  remonstrate, 
**  when  he  asserted  that  he  was  only  obeying  the  will 
<<  of  the  Lord,  who  had  appeared  to  him  and  desired 
<<  that  he  (meaning  the  plaintiff)  would  chastise  his 
<<  wife,  then  turn  away  from  her  and  take  another 
<<  helpmate.  It  is  scarcely  to  be  credited,  but  is  really 
<<  a  fact,  that  many  of  his  (meaning  the  plaintiff's) 
"  fanatical  followers  believe  this  infamous  story,  and 
"  consider  that  by  this  visitation  the  Almighty  has 
"  shown  a  special  regard  for  him  (meaning  the 
**  plaintiff).     The  more  intellectual,  however,  of  his 
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(meaning  the  plaintiff's)  congregation  have  left  him 
(meaning  the  plaintiff)  in  disgust;  and  the  indig- 

"  nation  of  the  people  at  R was  so  generally 

excited  against  him  (meaning  the  plaintiff)  that  they 
'dressed  up  his  (meaning  the  plaintiff's)  effigy,  which 
^*  they  paraded  and  burnt  before  his  (meaning  the 
"  plaintiff's)  dwelling."  By  means  of  the  commiting 
of  which  said  several  grievances  by  the  defendants 
the  plaintiff  hath  been  and  is  greatly  injured  in  his 
good  name,  fame,  and  credit,  and  brought  into  public 
scandal,  infamy,  and  disgrace  with  and  amongst  his 

said   congregation  at  R aforesaid,  and  other 

good  and  worthy  subjects  of  this  realm  to  whom  he 
was  in  anywise  known,  insomuch  that  the  said  persons 
frequenting  the  said  chapel,  on  occasion  of  the  com- 
mitting of  the  said  several  grievances  by  the  defen- 
dants, from  thence  hitherto  suspected  and  believed  and 
still  do  suspect  and  believe  the  plaintiff  to  have  been 
and  to  be  a  person  guilty  of  the  offences  and  piiscon- 
duct  so  as  aforesaid  mentioned  to  have  been  charged 
upon  and  imputed  to  the  plaintiff  as  aforesaid,  and 
have,  by  reason  of  the  committing  of  the  said  several 
grievances  by  the  defendants,  from  thence  hitherto 
withdrawn  from  him  their  countenance  and  support, 
and  have  discontinued  giving  him  the  gains  and  profits 
and  emoluments  which  they  had  usually  given  and 
would  otherwise  have  given ;  and  the  plaintiff  also  hath 
been  and  is  by  means  of  the  premises  otherwise  greatly 
injured  and  damnified  to  the  plaintiff's  damage  of 
£  ,  and  thereupon  he  brings  suit,  &c. 
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Sect.  8. — The  following  Farm  of  special  Inducement^ 
giving  a  libellous  Meaning  to  Words  in  themselves 
indifferent^  was  used  in  the  Case  of  McGregor  v, 
Gregory y  reported  in  2  Z>.  P.  /?•  769. 

For  that  whereas,  before  and  at  the  time  of  the  com- 
mitting of  the  grievance  by  the  defendant  as  herein* 
after  mentioned,  the  defendant  used  the  words  *'  black 
<*  sheep"  for  the  purpose  of  expressing  and  meaning, 
and  the  said  word  so  used  by  him  was  by  divers,  to 
wit,  all  the  persons  to  whom  the  libel  herein*after 
mentioned  was  published,  understood  as  expressing 
and  meaning,  a  person  notorious  by  reason  of  bad 
character,  and  of  stained  and  sullied  reputation;  and 
the  defendant  then  also  used  the  words  <<  black  legs " 
for  the  purpose  of  expressing  and  meaning,  and  the 
said  last-mentioned  words  so  used  by  him  were  by 
divers  persons,  to  wit,  all  the  persons  to  whom  the 
libel  herein-after  mentioned  was  published,  understood 
as  expressing  and  meaning,  a  person  guilty  of  cheating 
and  defrauding  others ;  yet  the  defendant  intending  to 
cause  it  to  be  suspected  and  believed  that  plaintiff  had 
conducted  himself  dishonestly,  fraudulently,  and  im- 
properly, on,  &c.  in  a  certain  newspaper,  called  the 
Satirist,  or  Censor  of  the  Times,  falsely  and  maliciously 
did  publish,  and  cause  and  procure  to  be  published, 
of  and  concerning  the  plaintiff  a  certain  false,  scanda- 
lous, malicious,  and  defamatory  libel,  containing  the 
false,  scandalous,  malicious,  and  defamatory  and 
libellous  matter  following;  that  is  to  say,  '<  black 
*<  sheep"  (meaning  thereby  that  the  plaintiff  was  a 
black  sheep  in  the  sense  and  meaning  in  which  that 
word  was  so  used  by  the  defendant  as  aforesaid),  and 
"  black  legs"  (meaning  thereby  that  the  plaintiff  was 
a  black  leg  in  sense  and  meaning  in  which  that  word 
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was  SO  used  by  the  defendant  aforesaid),  or  <'  sharps 
"  and  flats." 

The  declaration  then  set  forth  a  paragraph  not  in 
itself  libellous,  except  so  far  as  it  contained  the  plain- 
tiff's name  in  connexion  with  the  heading  already 
mentioned,  and  concluded  in  the  usual  manner. 

As  to  the  distinction  between  phrases  which  have  a 
local  meaning,  and  particular  English  words  which 
have  acquired  some  sense  different  to  their  natural  one, 
— a  distinction  upon  which  the  necessity  of  this  special 
inducement  is  founded, — see  supra,  p.  96. 
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Sect.  !• — The  following  is  a  concise  Form  ofDecSa- 
ration  for  Words  actionable  per  se. 

In  the  Queen's  Bench. 

The  day  of  A.  D.  1844. 

Merionethshire  )  John  Styles  (6),  by  A.  B.  his  attorney, 

to  wit.  (a)  J  [or  in  person,]  complains  of  Richard 
Nokes,  who  has  been  summoned  to  answer  the  said 
plaintiff,  (c) 

{d)  For  that  the  defendant  heretofore,  to  wit,  on 
the  day  of  in  the  year  (c)  in  a 

certain  discourse  (/)  which  he  the  defendant  then  had 
in  the  presence  and  hearing  of  divers  Englishmen,  good 


(a)  Ante  p.  87. 

(6)  As  to  the  parties  to  the 
action,  see  ante,  p.  82. 

(c)  It  is  unnecessary  to  insert 
the  form  of  action  stated  in  the 
writ  of  summons.  Straughan  v. 
BuckUy  1  Har.  &  Wol.  519; 
2  Chit,  on  Pleading,  p.  11,  6th 
edit. 

(c^)  As  to  the  usual  intro* 


ductory  averments  of  good 
character,  see  ante,  p.  100 ; 
Strachey^s  case^  Sty.  118;  and 
also  the  next  form. 

(e)  Any  day  within  two  years 
be  (ore  commencement  of  ac- 
tion. 

(/)  As  to  the  colloquium, 
see  ante,  p.  92. 
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and  lawful  subjects  (ff)  of  the  realm,  of  and  concerning 
the  said  plaintiff,  in  the  presence  and  hearing  of  the 
said  last-mentioned  subjects,  falsely  and  maliciously 
spoke  of  and  concerning  the  said  plaintiff  (A)  the  several 
false  (t),  scandalous,  malicious  (A),  and  defamatory 
words  following ;  that  is  to  say  (/),  *'  He  (meaning  the 
•*  said  plaintiff)  (m)  robbed  John  Wilson  *'(»);  whereby 
the  plaintiff  hath  been  and  is  greatly  injured  in  his 
good  name,  fame,  and  credit  to  the  plaintiffs  damage 
of  £  ,  wherefore  he  brings  suit,  &o* 

Sect.  2. —  77ie  Form  of  Declaration  for  actionable 
Words  in  more  general  Use,  with  Averment  of  special 
Damage^  is  as  follows. 

In  the  Queen's  Bench. 

The  day  of  A.  D.  1844. 

Middlesex  |  John  Styles,  by  A.  6.  his  attorney,  [or  in 
to  wit.     J    person,]  complains   of  Richard  Nokes, 
who  has  been  summoned  to  answer  the  said  plaintiff  in 
an  action  on  the  case. 

(0)  For  that  whereas  the  said  plaintiff  now  is  a  good, 
true,  honest,  and  faithful  subject  of  this  realm,  and  as 
such  has  always  behaved  and  conducted  himself,  and, 
until  the  committing  of  the  several  grievances  by  the 

(^)  See  ante,  p.  87.  (n)   Tondinson  v.  BriUlebankt 

(A)   Clement  v,  Fisher,  7  B.  4  B.  &  Adol.  630;  ante,  p.  10. 

&  C.  459  ;  ante,  p.  92.  (o)  This  general  inducement 

(t)  Rowe  V.  Roach,  1  M.  &  S.  of   good    character    is    imma- 

304 ;  ante,  p.  101.  terial,  and  cannot  be  traversed; 

(A)  Croft  V.  Boite,    I  Wms.  Strachey^a  case.  Sty.  118;  ante, 

Saund.  242.  n.  ;  ante,  p.  101.  p.  100.     The  law  presumes  in 

(1)  As  to  the  accuracy  neces-  favour  of  good  character  until 
sary  in  setting  out  the  deiama*  specific  instances  of  misconduct 
tory  matter,  see  ante,  p.  88.  are  alleged  and  proved.      See 

(m)  For  the  province  of  the     1  Lev.  197. 
iDuendo,  see  ante,  p.  93. 
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defendant  as  herein*after  mentioned,  was  always  re* 
puted,  esteemed,  and  accepted  by  and  amongst  all  his 
neighbours  and  other  good  and  worthy  subjects  to 
whom  he  was  in  anywise  known  to  be  a  person  of  good 
name,  fame,  and  credit  (p) :  And  whereas  also  the  said 
plaintiff  has  not  ever  been  guilty,  or,  until  the  time  of 
committing  of  the  said  several  grievances  by  the  defen- 
dant as  herein«after  mentioned,  been  suspected  to  have 
been  guilty,  of  perjury  or  any  other  such  crime ;  by 
means  of  which  said  premises  he  the  plaintiff,  before 
the  committing  of  the  said  several  grievances  by  the 
defendant  as  herein-after  mentioned,  had  deservedly 
obtained  the  good  opinion  and  credit  of  all  his  neigh- 
bours and  other  good  and  worthy  subjects  of  this 
realm  to  whom  he  was  in  anywise  known  (q) :  And 
whereas  also,  before  the  committing  of  the  several 
grievances  by  the  defendant  as  herein-after  mentioned, 
a  certain  action  had  been  depending  in  the  court  of 
our  Lady  the  now  Queen,  before  the  Queen  herself  at 
Westminster  in  the  county  of  Middlesex,  wherein  one 
£•  F.  was  the  plaintiff,  and  one  6.  H.  was  the  defen- 
dant, and  which  said  action  had  been  then  lately  tried 
at  the  assizes  in  and  for  the  county  of  ,  and 

on  such  trial  plaintiff  had  been  and  was  examined  on 
oath,  and  had  given  his  evidence  as  a  witness. 

Yet  the  defendant  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  condition  of  the 
plaintiff,  and  contriving,  and  wickedly  and  maliciously 
intending,  to  injure  the  plaintiff  in  his  said  good  name, 
fame,  and  credit,  and  to  bring  him  into  public  scandal 
and  infamy  and  disgrace  with  and  amongst  all  his  neigh- 

(p)  This  averment  of  inno-  Johnson    v.    Sutton,    1    T.    R^ 

cence  is  unnecessary ;    Hooker  493. 

V.  Tucker,  Holt,  R.  39 ;  Ben-        (q)  As  to  averments  of  ex- 

duk  ▼.  Lindaey,  11  Mod.  194  ;  trinsic  facts,  see  ante,  p.  97. 
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boars  and  other  good  and  worthy  subjects  of  this 
kingdom,  and  to  cause  it  to  be  suspected  and  believed 
by  those  neighbours  and  subjects  that  he  the  plaintiff 
had  been  and  was  guilty  of  perjury,  and  to  subject  him 
to  the  pains  and  penalties  by  the  laws  of  this  kingdom 
made  and  provided  against  and  inflicted  upon  persons 
guilty  thereof,  and  to  vex  and  harass,  oppress,  im- 
poverish, and  wholly  ruin  him  the  plaintiff  heretofore, 
to  wit,  on  the  day  of  now  last  past  (r), 

in  a  certain  discourse  which  he  the  defendant  then  had 
with  the  plaintiff  of  and  concerning  him  the  plaintiff, 
in  the  presence  and  hearing  of  divers  good  and  worthy 
subjects  of  our  Lady  the  now  Queen,  then  in  the 
presence  and  hearing  of  the  said  last-mentioned  sub- 
jects falsely  and  maliciously  spoke  and  published  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning 
the  said  trial,  and  of  and  concerning  the  evidence  so  as 
aforesaid  given  by  the  said  plaintiff  on  the  said  trial, 
these  false,  scandalous,  malicious,  and  defamatory 
words  following ;  that  is  to  say,  '^  You  (meaning  the 
plaintiff)  are  perjured," 

By  means  whereof  he  the  plaintiff  has  been  and  is 
greatly  injured  in  his  said  good  name,  fame,  and 
credit,  and  brought  into  scandal,  infamy,  and  disgrace 
with  and  amongst  all  his  neighbours  and  other  good 
and  worthy  subjects  of  this  realm,  insomuch  that  divers 
of  those  neighbours  and  subjects,  to  whom  the  inno- 
cence and  integrity  of  the  plaintiff  in  the  premises 
were  unknown,  have,  on  occasion  of  the  committing  of 
the  said  grievances  by  the  defendant  as  aforesaid,  from 
thence  hitherto  suspected  and  believed  and  still  do 
suspect  and  believe  the  plaintiff  to  have  been  and  to  be 
a  person  guilty  of  perjury,  and  have,  by  reason  of  the 

(r)  The  precise  day  is  not  material 
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committing  of  the  said  grievances  by  the  defendant  as 
aforesaid,  from  thence  hitherto  wholly  refused  and  still 
do  refuse  to  have  any  transaction,  acquaintance,  or 
discourse  with  him  the  said  plaintiff  as  they  were  before 
used  and  accustomed  to  have  and  otherwise  would 
have  had;  and  also  by  reason  thereof  one  Edward 
Dale,  who,  before  and  at  the  time  of  the  committing  of 
the  said  grievances,  was  about  to  retain  and  employ,  and 
would  otherwise  have  retained  and  employed,  the 
plaintiff  as  his  servant  for  certain  wages  and  reward,  to 
be  therefore  paid  to  him,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  wholly  refused  to  retain  and 
employ  the  plaintiff  in  the  service  and  employ  of  him 
the  said  Edward  Dale  («),  and  the  plaintiff  hath  from 
thence  hitherto  remained  and  continued  and  still  is 
wholly  out  of  employ ;  and  the  plaintiff  hath  been  and 
is  by  means  of  the  premises  otherwise  greatly  injured 
to  the  plaintiff's  damage  of  £  ,  and  thereupon  he 

brings  suit)  &c. 

Sect.  3, — The  next  Precedent  is  for  Words  spoken  of 

a  Doctor  of  Physic. 

For  that  whereas  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  several  grievances  herein- 
after mentioned,  was  and  now  is  (t)  a  doctor  of  physic, 
and  the  profession,  business,  and  calling  of  a  doctor  of 
physic  hath  practised,  carried  on,  and  exercised,  and 
still  doth  practise,  carry  on,  and  exercise,  with  great 
skill,  care,  and  integrity,  and,  before  the  speaking  and 
publishing  of  the  false,  malicious,  slanderous,,  and 
defamatory  words  herein-after  mentioned,  had  duly 
taken  the  degree  of  doctor  of  medicine,  and  obtained 

(«)  As  to  the  averment  of        (Jt)  As  to  the  averment  of 
special  damage,  see  ante,  p.  102.     special  character,  see  ante,  p.  99. 
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a  diploma  conferring  on  him  the  said  degree:  And 
whereas  the  plaintiff  hath  not  ever  been  guilty,  nor 
was,  until  the  speaking  and  publishing  of  the  said  libel 
as  aforesaid,  held,  considered,  suspected,  or  believed  to 
be  guilty,  of  quackery,  forgery,  fraud,  imposition,  or 
deceit ;  by  means  of  which  said  several  premises  the 
plaintiff,  before  the  speaking  and  publishing  of  the 
said  libel,  was  not  only  held  in  high  esteem  and  repute 
by  all  his  neighbours  and  other  good  and  worthy  sub- 
jects of  this  realm,  but  had  also  thereby  acquired  and 
was  then  daily  and  honourably  acquiring  certain  great 
gains  and  emoluments  in  the  exercise  of  his  profession, 
caUing,  and  business  as  aforesaid ;  yet  the  defendant 
well  knowing  the  premises,  but  greatly  envying  the 
happy  state  and  condition  of  the  plaintiff,  and  con- 
triving, and  wickedly  and  maliciously  intending,  to 
injure  the  plaintiff  in  his  good  name  and  reputation, 
and  to  bring  him  into  public  scandal,  shame,  and  dis- 
grace with  and  amongst  all  his  neighbours  and  other 
good  and  worthy  subjects  of  this  realm,  and  to  cause 
it  to  be  suspected  and  believed  by  those  neighbours 
and  subjects  that  the  plaintiff  was  not  a  physician,  but 
a  quack,  and  had  been  guilty  of  forgery,  fraud,  impo* 
sition,  and  deceit,  and  thereby  to  injure  the  plaintiff 
in  his  said  profession,  calling,  and  business,  heretofore, 
to  wit,  on  the  day  of  now  last  past, 

in  a  certain  discourse  which  he  the  defendant  then 
had  with  divers  subjects  of  our  lady  the  now  Queen, 
and  in  the  hearing  and  presence  of  divers  other  of 
such  last-mentioned  subjects,  of  and  concerning  him 
the  plaintiff  in  his  aforesaid  profession,  calling,  and 
business,  and  of  and  concerning  a  certain  diploma  then 
alleged  by  one  of  the  said  last-mentioned  subjects  to 
have  been  shown  him  by  the  plaintiff,  creating  him 
the  plaintiff  doctor  of  medicine,  he  the  defendant  then^ 
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in  the  presence  and  hearing  of  the  said  last-mentioned 
subjects,  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff  in  his  said  profession, 
calling,  and  business,  and  of  and  concerning  the  said 
diploma,  these  false,  scandalous,  malicious,  and  defa- 
matory words  following ;  that  is  to  say,  *"  He  (meaning 
**  the  plaintiff)  is  no  doctor,  but  only  a  quack,  and  it 
**  (meaning  the  said  diploma)  is  forged."  By  means 
whereof  the  plaintiff  hath  been  and  is  injured  in  his 
said  good  name  and  reputation,  and  brought  into 
public  scandal,  infamy,  and  disgrace  with  and  amongst 
all  his  neighbours  and  subjects,  insomuch  that  divers 
of  those  neighbours  and  subjects  have,  on  occasion  of 
the  committing  the  said  grievances  as  aforesaid,  froni 
thence  hitherto  suspected  him  to  have  been  and  to  be 
a  quack,  and  a  person  guilty  of  forgery,  fraud,  impo- 
sition, and  deceit,  and  have  on  that  account  from 
thence  hitherto  wholly  refused  and  still  do  refuse  to 
consult  with  and  employ  him  in  his  aforesaid  profes* 
sion,  calling,  and  business ;  and  by  means  of  the  taid 
several  premises  he  the  plaintiff  hath  been  deprived 
of  divers  great  gains  and  emoluments  which  would 
otherwise  have  accrued  to  him,  and  hath  been  other- 
wise greatly  injured  to  the  plaintiff  s  damage,  &c« 

Sect.  4f.-^The  Jbllowing  is  a  Form  of  Declaration  far 
Words  imputing  Insolvency  to  a  Tradesman* — The 
Jaho  upon  this  SvJhject  is  stated^  arUeyp.  19. 

Commence  with  the  usual  commencement  and  induce- 
ment of  good  character,  and  proceed  x-^ 

And  whereas  also  the  said  plaintiff,  before  and  at 
the  time  of  committing  of  the  said  grievances,  and 
from  thence  hitherto,  hath  used  and  exercbed  and  still 
uses  and  exercises  the  trade  or  business  of  a 

,  and  has  always  used  and  exercised  and  still 
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uses  and  exercises  his  said  trade  or  business   with 

integrity  and  punctuality,  and  hath  always  well  and 

truly  paid  and  discharged  all  hb  just  debts  and  obli* 

gations,  iind  hath  not  been,  nor  is,  nor,  until  the  com* 

mitting  of  the  said  grievances,  hath  ever  been  suspected 

to  be,  either  unable  or  unwilling  duly  and  faithfully  to 

pay  and  discharge  all  such  debts  and  obligations ;  by 

means  whereof  the  said  plaintiff,  before  the  committing 

of  the  said  grievances,  had  not  only  deservedly  ob* 

tained  the  good  opinion,  confidence,  and  credit  of  all 

his  neighbours  and  other  good  and  worthy  subjects  of 

the  realm  to  whom  he  was  in  anywise  known,  but  had 

acquired  and  was  still  continuing  to  acquire  in  his  said 

trade  or  business  divers  large  profits  and  emoluments ; 

yet  the  said  defendant  well  knowing  the  premises,  but 

contriving,  and  wickedly  and  maliciously  intending,  to 

injure  the  said  good  name,  fame,  and  credit,  and  to 

bring  him  into  public  scandal,  infamy,  and  disgrace, 

and  to  cause  it  to  be  suspected  and  believed  that  he 

the  said  plaintiff  was  in  poor  and  indigent  circum* 

stances,  and  incapable  of  paying  and  discharging  his 

just  debts  and  obligations,  and  to  oppress  and  ruin 

him  the  said  plaintiff,  in  a  certain  discourse  which  he 

the  said  defendant  then  and  there  had  of  and  conc«ra- 

ing  the  said  plaintiff  in  his  said  trade  or  business,  the 

several  false,  scandalous,  malicious,  and  defamatory 

words  following ;  that  is  to  say,  '^  He  (meaning  the 

<<  said  plaintiff)  owes  more  money  than  he  is  worth. 

He  (meaning  the  said  plaintiff)  is  run  away.    He 

(meaning  the  said  plaintiff)  is  broke."     By  means 

whereof  he  the  said  plaintiff  hath  been  and  is  greatly 

injured  in  his  aforesaid  good  name  and  credit,  and 

brought  into  public  scandal,  infamy,  and  disgrace  with 

and  amongst  ail  his  neighbours  and  other  good  and 

worthy  subjects  of  the  realm,  insomuch  that  divers  of 
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those  neighbours  and  subjects,  by  reason  of  the  com- 
mitting of  the  said  grievances,  from  thence  hitherto 
suspected  and  believed  and  still  do  suspect  and  believe 
the  said  plaintiff  to  be  insolvent,  and  incapable  of  pay- 
ing and  dbcharging  his  just  debts,  and  have  by  reason 
thereof  wholly  refused  to  have  any  further  dealings  or 
transactions  with  the  said  plaintiff  in  the  way  of  his 
trade  or  otherwise;  and  the  said  plaintiff  hath  been 
and  is  greatly  injured  and  damnified  in  his  said  trade 
or  business  or  otherwise,  to  the  plaintiff's  damage, 
&c. 

Sect.  S.-^The  next  Precedentf  which  is  for  imputing 
Dishonesty  to  a  Tradesman^  commences  with  the 
usual  Inducement  of  good  Character^  and  proceeds 
as  follows. 

And  whereas  also  the  said  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  said  grievances,  and 
from  thence  hitherto,  hath  used  and  exercised  and 
still  uses  and  exercises  the  trade  and  business  of  a 
tailor,  and  hath  always  conducted  himself  and  still 
continues  to  conduct  himself  with  honesty  and  inte- 
grity in  his  said  trade  or  business,  and  hath  never  been 
guilty,  nor,  until  the  committing  of  the  said  grievances, 
been  suspected  to  have  been  guilty,  of  any  cheating, 
fraud,  or  dishonesty  in  his  said  trade  or  business,  or 
otherwise ;  by  means  whereof  the  said  plaintiff,  before 
the  committing  of  the  said  grievances,  had  not  only  de- 
servedly obtained  the  good  opinion,  confidence,  and 
credit  of  all  his  neighbours  and  other  good  and 
worthy  subjects  of  the  realm  to  whom  he  was  in  anywise 
known,  but  had  acquired  and  was  still  continuing  to 
acquire  in  his  said  trade  or  business  divers  great  profits 
and  emoluments  for  his  maintenance  and  support ;  yet 
the  said  defendant  well  knowing  the  premises,  but 
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contriTing,  and  wickedly  and  maliciously  intending,  to 
injure  the  said  plaintiff  in  his  said  good  name  and 
credit,  and  in  his  said  trade  or  business,  and  to  bring 
him  into  public  scandal,  infamy,  and  disgrace,  and  to 
cause  it  to  be  suspected  and  believed  that  he  the  said 
plaintiff  was  guilty  of  fraud  and  dishonesty,  and  of 
cheating  and  imposing  on  his  customers  in  his  said 
trade  or  business,  and  to  oppress  and  ruin  him  the  said 
plaintiff,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  in  a  certain 

discourse  which  he  the  said  defendant  then  and  there 

• 

had  of  and  concerning  the  said  plaintiff  in  his  said 
trade  or  business,  in  the  presence  and  hearing  of  divers 
good  and  worthy  subjects  of  the  realm,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the 
said  plaintiff  in  his  said  trade  or  business,  in  the  pre- 
sence and  hearing  of  the  last-mentioned  subjects,  the 
several  false,  scandalous,  malicious,  and  defamatory 
words  following ;  [set  out  the  words  with  inuendos.] 
By  means  whereof  he  the  said  plaintiff  hath  been  and 
is  greatly  injured  in  his  aforesaid  good  name  and 
credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  all  his  neighbours  and  other 
good  and  worthy  subjects  of  this  realm,  insomuch  that 
divers  of  those  neighbours  and  subjects  have,  by  rea- 
son of  the  committing  of  the  said  grievances,  from 
thence  hitherto  suspected  and  believed  and  still  do 
suspect  and  believe  the  said  plaintiff  to  be  guilty  of 
fraud  and  dishonesty  in  his.  said  trade  or  business,  and 
have  by  reason  thereof  wholly  refused  to  have  any 
further  dealings  or  transactions  with  the  said  plaintiff 
in  the  way  of  his  trade  or  business,  or  otherwise;  and 
the  said  plaintiff  hath  been  and  is  greatly  injured  and 
damnified  in  his  said  trade  or  business,  and  otherwise ; 
and,  in  particular,  by  reason  of  the  premises,  one  John 
Doe  {md  one  Richard  Roe,  who,  before  the  committing 
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of  the  said  grievances,  bad  been  and  were  customers 
and  employers  of  the  said  plaintiff  in  bis  said  trade  or 
business,  not  knowing  the  innocence  of  the  said  plaintiff 
in  the  premises,  have,  by  reason  of  the  committing  the 
said  grievances,  suspected  the  said  plaintiff  to  have  been 
guilty  of  fraud  and  dishonesty  in  his  said  trade  or 
business,  and  have  wholly  refused  further  to  retain  or 
employ  the  said  plaintiff,  or  to  have  any  further  dealing 
with  him  in  his  said  trade  or  business,  as,  but  for  the 
committing  of  the  said  grievances,  they  otherwise 
would  have  done,  to  the  plaintiff's  damage,  &c. 

Sect.  6. — In  the  following  Form  of  Declaration  for 
Slander  of  a  Grocer  and  Beer-shop  Keeper  in  his 
Trades  the  slanderous  Words  are  set  out 

Commence  with  the  usual  commencement  and  induce- 
ment of  good  character,  and  proceed : — 

And  whereas  also  the  plaintiff  was,  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the 
defendant  as  herein-after  mentioned,  and  from  thence 
hitherto  hath  been  and  still  is,  a  grocer  and  beer-shop 
keeper,  and  has  always  exercised  and  carried  on  the 
same  trades  and  businesses  with  integrity,  honesty,  and 
propriety  of  conduct :  And  whereas  the  plaintiff  hath 
not  ever  been  guilty,  or,  until  the  time  of  the  com  • 
mitting  of  the  said  several  grievances  by  the  defendant 
as  herein-after  mentioned,  been  suspected  to  have 
been  guilty,  of  the  offences  and  misconduct  as  herein- 
after stated  to  have  been  charged  upon  and  imputed  to 
him  by  the  defendant,  or  of  any  other  offences  or  mis- 
conduct whatever ;  by  means  of  which  premises  the 
plaintiff,  before  the  committing  of  the  said  several 
grievances  by  the  defendant  as  herein*after  mentioned, 
had  deservedly  obtained  the  good  opinion  and  c^redit 
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of  all  his  neighbours  and  other  good  and  worthy  6ub« 
jects  of  the  realm  to  whom  he  was  in  anywise  known, 
and  had  also  thereby  acquired  and  was  then  daily  and 
honestly  acquiring  great  gains  and  profits  in  his  said 
trades  and  businesses  to  the  comfortable  support  of 
himself  and  his  family ;  yet  the  defendant,  well  knowing 
the  premises,  but  greatly  envying  the  happy  state  and 
condition  of  the  plaintiff,  and  contriving,  and  wickedly 
aad  maliciously  intending,  to  injure  the  plaintiJBT  in  his 
said  good  name,  fame,  and  credit,  and  to  bring  him 
into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  all  his  neighbours  and  other  good  and  worthy 
subjects  of  this  kingdom,  and  to  cause  it  to  be  sus- 
pected and  believed  by  those  neighbours  and  subjects 
that  the  plaintiff  had .  been  and  was  guilty  of  the 
offences  and  misconduct  herein-after  stated  to  have 
been  charged  upon  and  imputed  to  him  by  the  defen- 
dant, and  to  vex,  harass,  oppress,  impoverish,  and 
wholly  ruin  the  plaintiff  in  his  said  trades  and  busi- 
nesses, heretofore,  to  wit,  on  the  1st  day  of  March, 
A.  D.  1842,  in  a  certain  discourse  which  the  defendant 
then  had  of  and  concerning  the  plaintiff,  and  of  and 
concerning  him  in  his  said  trades  and  businesses  of 
grocer  and  beer-shop  keeper  as  aforesaid,  in  the  pre- 
sence and  hearing  of  divers  good  and  worthy  subjects 
of  our  lady  the  Queen,  then,  in  the  presence  and 
hearing  of  the  said  last-mentioned  subjects,  falsely  and 
maliciously  spoke  and  published  of  and  concerning 
the  plaintiff,  and  of  and  concerning  him ,  in  his  said 
trades  and  businesses,  the  false,  scandalous,  malicious, 
and  defamatory  words  following;  that  is  to  say, 
He  {meaning  the  plaintiff)  uses  false  weights;  do 
not  deal  with  him  (meaning  that  the  said  last-men- 
<<  tioned  subjects  should  not  deal  with  the  plaintiff)  for 
**  you  (meaning  the  said  last-mentioned  subjects)  will 
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<<  be  cheated ;  he  (meaning  the  plaintiff)  mixes  some- 
*'  thing  with  his  (meaning  the  plaintiff's)  sugar,  and 
*<  adulterates  his  (meaning  the  plaintiff's)  beer/'  By 
means  of  the  speaking  and  publishing  of  which  said 
several  false,  scandalous,  malicious,  and  defamatory 
words  by  the  defendant  as  aforesaid  the  plaintiff  hath 
been  and  is  greatly  injured  in  his  said  good  name, 
fame,  and  credit,  and  also  greatly  injured  in  his  said 
trades  and  businesses,  and  brought  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neigh- 
bours and  other  good  and  worthy  subjects  of  this 
realm,  insomuch  that  divers  of  those  neighbours  and 
subjects,  to  whom  the  innocence  and  integrity  of  the 
plaintiff  in  the  premises  were  unknown,  have,  on 
account  of  the  speaking  and  publishing  of  the  said 
several  false,  scandalous,  malicious,  and  defamatory 
words  by  the  defendant  as  aforesaid,  from  thence 
hitherto  suspected  and  believed  and  still  do  sus- 
pect and  believe  the  plaintiff  to  have  been  and  to  be 
a  person  guilty  of  dishonesty  and  fraudulent  prac- 
tices, and  to  have  acted  dishonestly,  fraudulently, 
and  improperly  in  his  said  trades  and  businesses  of 
grocer  and  beer-shop  keeper  as  aforesaid ;  and  have, 
by  reason  of  the  committing  of  the  said  grievances  by 
the  defendant  as  aforesaid,  from  thence  hitherto  wholly 
refused  and  still  do  re^se  to  have  any  transaction, 
acquaintance,  or  discourse  with  the  plaintiff  in  the  way 
of  his  said  trades  and  businesses  as  they  were  before 
used  and  accustomed  to  have  and  otherwise  would 
have  had;  and  also  by  means  of  the  premises  the 
plaintiff  hath  been  and  is  otherwise  much  injured  and 
damnified  to  the  damage  of  the  plaintiff  of  ^£100,  and 
thereupon  he  brings  suit,  &c. 
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It  is  unnecessary  to  insert  the  forms  of  the  general 
and  special  demurrer,  as  they  are  common  to  all 
actions. 

The  general  issue  in  actions  for  defamation  is  Not 
Guilty. 

The  following  form  of  pleading  to  a  special  induce- 
ment, giving  a  libellous  sense  to  words  in  themselves 
indifferent,  was  used  in  the  case  of  McGregor  v.  Gre- 
gory (a),  and  was  held  good  on  demurrer. 

The  form  of  the  inducement  itself  will  be  found 
among  the  forms  of  declaration,  ante,  p.  322 ;  and  the 
decision  upon  the  points  raised  upon  special  demurrer 
to  those  pleas  is  stated,  ante,  pp.119.  127* 

(a)  2  D.  p.  R.  775.  See  the  form  of  the  declaration,  ante 
p.  322. 
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Sect.  1. — Form  ofPUa  traversing  special  Inducement 

Id  the  Q.  B. 

The  day  of  A.D.  1842. 

Nokes    ^  The  defendaDt,by  his  attorney,  as  to 

ats.  Styles.  /   the  pMishing^  and  causing  and  procure 
ing  to  he  pubUshedy  the  fMowing  part  qfthe  said  sup- 
posed  Ubeiy  that  is  to  say^  <<  bUuk  Bheep^  says,  that 
before  or  at  the  time  of  the  committing  of  the  said 
supposed  grievance  he  the  defendant  did  not  use  the 
said  words  <<  black  sheep  "  for  the  purpose  of  express- 
ing and  meaning,  nor  were  the  same  words  when  used 
by  him  by  the  said  persons  in  the  declaration  men- 
tioned, or  any  of  them,  understood  as  expressing  or 
meaning,  a  person  notorious  by  reason  of  bad  cha- 
racter, and  of  stained  and  sullied  reputation,  in  manner 
and  form  as  in  the  declaration  alleged ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c.     And 
for  a  further  plea  in  this  behalf,  as  to  ihe  puldishingy 
and  causing  and  pi'dcuring  to  be  published^  thefolhwing 
part  of  the  said  supposed  libelj  that  is  to  say^  *<  black  legs^ 
the  defendant  says,  that  before  or  at  the  time  of  the 
committing  of  the  supposed  grievance  he  the  defen- 
dant did  not  use  the  said  words  '<  black  legs  *'  for  the 
purpose  of  expressing  or  meaning,  nor  were  the  said 
words  when  used  by  him  by  the  same  persons  in  that 
behalf  mentioned,  or  by  any  of  them,  understood  as 
expressing  or  meaning,  a  person  guilty  of  cheating 
and  defrauding  others  in  manner  and  form  as  in  the 
declaration  alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 
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Sect.  2.— J%a  of  Justification  of  Libel  on  a  Report  of 

judicial  JProceedings. 

The  sufficiency  and  propriety  of  this  plea,  which  is 

nearly  in  the  form  adopted  in  Cooper  v.  Lawson,  8  A. 
&  £.  74*6,  has  been  discussed  in  the  foregoing  treatise, 
p.  110. 

In  the  Q.  B. 

The  day  of  A.D.  1844. 

And  the  defendant,  by  his  attorney,  says,  that 

before  the  printing  and  publishing  the  said  libellous 
matter  in  the  said  declaration  mentioned,  to  wit,  &c., 
a  certain  action  was  pending  between  the  plaintiff  and 
one  A.B.,  which  action  came  on  to  be  tried  in  due 
course  of  law  before  the  right  honourable  Thomas  Lord 
Den  man  at  Westminster,  to  wit,  on  the  day  and  year  last 
aforesaid ;  and  the  defendant  further  saith,  that  the  said 
libellous  matter  in  the  said  declaration  mentioned,  so 
far  as  the  same  alludes  to  or  concerns  the  plaintiff,  was 
and  is  a  just,  fair,  honest,  impartial,  and  a  substantially, 
and  in  every  thing  therein  material  of  and  concerning 
the  plaintiff  a  strictly,  true  account,  narrative,  aud  re- 
port of  the  said  trial  and  proceedings,  and  that  the 
comments  thereon  were  fair  and  bona  fide  made,  and 
that  the  subject  matter  of  the  said  supposed  libel,  in 
so  far  as  alludes  to  or  concerns  the  plaintiff,  as  being 
such  an  account,  narrative,  and  report  of  the  said  trial 
and  proceedings,  together  with  the  said  comments 
thereon,  were  and  are  matters  which  it  was  lawful,  fit, 
proper,  and  for  the  benefit  of  the  public,  for  the  defen- 
dant to  publish,  and  cause  and  procure  to  be  published, 
in  the  said  newspaper,  as  and  being  such  an  account, 
narrative,  and  report  of  the  said  proceedings,  and  such 
comments  thereon ;  wherefore  the  defendant  did  print 

Q  2 
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and  publish  the  said  supposed  libellous  matter  in  the 

said  declaratioD  mentioned,  as  he  lawfully  might  for 

the  cause  aforesaid,  and  this  the  defendant  is  ready  to 

verify. 

(Counsel's  signature.) 

Sect.  3. — Fofrm  ofPUa  justifying  an  Advertisement. 

As  to  the  propriety  of  pleading  this  defence  spe- 
cially, see  the  foregoing  treatise,  p.  107.  To  what 
extent,  advertisements  are  privileged  communications 
has  been  stated,  p.  44. 

In  the  Q.  6. 

The  day  of  A.  D.  1844. 

And  the  defendant,  by  his  attorney,  says,  that 

heretofore,  and  before  the  time,  &c.,  to  wit,  &c.,  one 
John  Doe,  according  to  the  form,  &c.,  had  sued  and 
prosecuted  out  of  the  court  of  Common  Pleas  inth  ecity 
of  Westminster  a  certain  writ  of  our  lady  the  queen, 
called  a  writ  of  capias,  against  the  plaintiff,  directed  to 
the  sheriff  of  Middlesex,  and  dated,  &c. ;  by  which  writ 
our  said  lady  the  queen  commanded  the  said  sheriff, 
&c  (setting  out  the  capias) ;  which  said  writ,  after- 
wards, and  before  the  delivery  thereof  to  the   said 
sheriff  to  be  executed,  as  is  herein-after  mentioned,  to 
wit,  on,  &c.,  was  marked  and  endorsed  for  bail  for 
j^lOO,,  by  affidavit,  according  to  the  form,  &c ;  and 
which  writ,  so  endorsed,  afterwards,  to  wit,  on,  &c.,  was 
delivered  to  A.  B.  and  C.  D.,  esquires,  who  then  and 
'  from  thence,  until  and  at  the  time,  &c.,  were  sheriff  of 
the  said  county  of  Middlesex,  in  due  form  of  law  to 
be  executed ;  that  afterwards,  and  before,  &c.,  to  wit, 
oti  the  day  and  year  last  aforesaid,  and  from  thence 
continually  afterwards,  until  the  times  of  the  commit- 
ting, &c^  the  plaintiff  hid  and  concealed  himself  and 
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kept  out  of  the  way,  in  order  to  avoid  being  taken  and 
arrested  by  the  sheriff,  and  thereby  the  plaintiff  did, 
for  and  during  all  that  time,  hinder  and  prevent  the 
said  shei:iff  from  taking  and  arresting  him  upon  and 
by  virtue  of  the  said  writ,  at  the  suit  of  the  said  John 
Doe,  for  the  cause  aforesaid,  although  the  said  A.  B. 
and  C.  D.,  as  such  sheriff,  did  during  that  time  use 
and  employ  all  necessary  means  in  that  behalf.  And 
the  defendant  further  saith,  that  the  writ  of  capias  in 
the  said  supposed  libels  respectively  mentioned  is  re- 
spectively the  same  writ,  and  not  other,  &c. ;  and  that 
the  plaintiff  remaining  and  continuing  so  concealed  as 
aforesaid,  and  the  said  sheriff  being  and  remaining 
wholly  unable  to  find  out  or  take  or  arrest  him  the 
plaintiff  under  the  said  writ,  the  defendant,  at  the 
request  of  £.  F.,  the  attorney  of  and  for  the  said  John 
Doe  in  that  behalf,  and  in  order  to  enable  the  said 
sheriff  and  Richard  Roe,  then  being  bailiff  of  the  said 
sheriff  in  that  behalf,  and  the  same  person  as  is  named 
and  described  as  Mr.  Roe  in  the  said  supposed  libels, 
to  take  and  arrest  the  said  plaintiff  under  and  by 
virtue  of  the  said  writ,  did  afterwards,  and  within  four 
calendar  months  from  the  date  of  the  said  writ,  in- 
cluding the  day  of  such  date,  to  wit,  at  the  said  several 
times  when,  &c.,  print  and  publish,  &c.,  as  he  lawfully 
might,  and  this  the  defendant  is  ready  to  verify. 

(Counsers  signature.) 

Sect.  4. — Form  of  Pha  justifying  verbal  Accusation  of 

Felony. 

This  plea  goes  only  to  part  of  the  cause  of  action 
charged  in  the  declaration,  and  should  therefore  be 
preceded  by  the  general  issue. 

Q  3 
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In  the  Q.  B. 

The  day  of  A.  D.  1844- 

Nokes     ^  And  the  defendant,  by  his  attorney, 

ats.  Styles.  J  as  to  the  speaking  and  publishing  of  and 
concerning  the  plaintiff  so  much  of  the  said  matters 
in  the  declaration  firstly  above  mentioned,  as  follows, 
that  is  to  say,  [set  forth  the  part  which  the  plea 
justifies,  and  continue  —  actio  non,  &c.]  because  he 
saith  that  the  said  plaintiff,  before  the  speaking  and 
publishing  of  the  said  plaintiff  the  words  in  the  said 
declaration  mentioned,  to  wit,  on  the  first  of  Feb- 
ruary in  the  year  of  our  Lord  1820,  did  feloniously 
steal,  take,  and  carry  away  certain  goods  and  chattels, 
to  wit,  twenty  pounds  of  lead  of  the  said  defendant, 
of  great  value,  to  wit,  &c ;  wherefore  the  said  defen- 
dant at  the  said  times  when,  &c.,  in  the  said  decla- 
ration mentioned,  did  speak  and  publish  the  said 
words  of  and  concerning  the  said  plaintiff  in  the  said 
declaration  and  in  the  introductory  part  of  this  plea 
mentioned,  as  he  lawfully  might  for  the  cause  afore- 
said, and  this  the  defendant  is  ready  to  verify ;  where- 
fore, &c. 

(Counsel's  signature.) 

Sect.  5. — Form  of  Plea  justifying   Charge  of  Dis' 

honesty  against  a  Servant 

The  following  (orm  has  been  used  in  justifying  a 
charge  of  dishonesty  against  a  servant : — 

In  the  Q.  B. 

The*  day  of  A.  D.  1844. 

Nokes     •>  And  the  defendant,  by  his  attorney, 

ats.  Styles.  /   as  to  the  speaking  and  publishing  the  said 
words  in  the  first  count  of  the  declaration  mentioned, 
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Baith,  tliat  whilst  the  said  plaintiff  was  in  the  service 
and  employ  of  the  said  defendant  as  the  workman  and 
servant  of  the  said  defendant  as  in  the  said  declaration 
mentioned,  and  before  the  speaking  and  publishing  of 
the  said  last-mentioned  words,  to  wit,  on,  &c.,  the  said 
plaintiff  did  falselj,  wickedly,  and  unlawfully  solicit 
and  incite  one  H.  M«,  then  being  a  servant  of  the  said 
defendant,  fraudulently  and  feloniously  to  embezzle^ 
steal,  take,  and  carry  away  divers  large  quantities  of 
cloth  of  the  value  of  £  ,  the  goods  and  chattels 

of  the  said  defendant  his  master ;  wherefore  the  said 
defendant,  at  the  said  time  when,  &c.,  in  the  said  first 
count  mentioned,  did  speak  and  publish  the  said  words 
in  the  said  first  count  of  the  said  declaration  mentioned, 
as  he  lawfully  might  for  the  cause  aforesaid,  and  this 
the  defendant  is  ready  \o  verify. 

Sect.  6. — Form  of  Plea  justifying  Words  spoken  of  a 

Tradesman. 

The  following  form  of  plea  of  justification  is  adapted 
to  a  form  of  declaration  already  given.  As  it  answers 
only  a  part  of  the  declaration,  the  general  issue  is 
prefixed. 

In  the  Q.  B. 

The  day  of  A.  D.  1844. 

Styles     -^  And  the  defendant,  by  his  attorney, 

ats.  Nokes.  J  says,  that  he  is  not  guilty  of  the  grievances 
above  laid  to  his  charge,  or  of  any  or  either  of  them, 
or  any  part  thereof,  in  manner  and  form  as  the  plaintiff 
hath  above  thereof  complained  against  him ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 

And  for  a  further  pleain  this  behalf  as  to  the  speaking 
and  publishing  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  in  his  said  trade  and  business  of  a 
grocer,  the  following  words  in  the  first  count  of  the  said 
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dedaration  mentioned,  to  wit,  **  He  (meaning  the 
**  plaintiff)  oses  fidse  weights ;  do  not  deal  with  him 
«<  (meaning  that  the  said  subjects  in  the  said  first 
**  oonnt  of  the  said  declaration  mentioned  should  not 
deal  with  the  plaintiff),  for  you  (meaning  the  said 
subjects)  win  be  cheated ;  he  (meaning  the  plaintiff) 
mixes  something  with  his  (meaning  the  plaintiff's) 
**  sugar";  and  as  to  the  speaking  and  publishing  of 
and  concerning  the  plaintiff,  and  of  and  concerning 
him  in  his  said  trade  and  business  of  a  grocer,  the 
following  words  in  the  last  count  of  the  said  declara- 
tion mentioned,  to  wit,  **He  (meaning  the  plaintiff) 
**  gives  short  weight ;  mind  you  are  not  swindled ; 
«  (meaning  that  the  said  subjects  in  the  last  count  of 
<«  the  said  declaration  mentioned  would  be  swindled 
<<  by  the  plaintiff  if  they  dealt  with  him*') ;  the  defen- 
dant says,  that  the  plaintiff  ought  not  to  msuntain  his 
aforesaid  action  thereof  against  him,  because  he  says 
that  the  plaintiff,  before  the  speaking  and  publishing  of 
the  said  several  words  in  this  plea  mentioned,  to  wit, 
on  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  forty  ,  and  on 
each  and  every  day  from  that  day  until  and  at  and 
upon  the  days  and  times  of  publishing  and  speaking 
the  said  words  in  the  introductory  part  of  thb  plea 
and  in  the  said  declaration  mentioned,  as  in  the  said 
declaration  mentioned,  did  knowingly,  fraudulently, 
and  deceitfully  keep  in  his  said  trade  and  business  of  a 
grocer  a  certain  false  pair  of  scales  for  the  weighing 
of  goods,  wares,  and  merchandizes  by  him  then  sold 
in  the  way  of  his  said  last-mentioned  trade  and 
business,  and  which  said  scales  were,  at  and  upon  the 
day  and  times  aforesaid,  by  artful  and  deceitful  means 
and  contrivance,  so  made  and  constructed  as  to  cause 
the  goods,  wares,  and  merchandizes  weighed  and  sold 
thereby  to  appear  of  greater  weight,  to  wit,   of  a 
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greater  weight  by  three  drachms  in  every  quantity  of 
goods  weighed  thereby,  than  the  real  and  true  weight 
thereof,  and  that  the  plaintiff,  well  knowing  the  said 
Bcales  to  be  false  as  aforesaid,  did,  on  the  several  days 
and  times  aforesaid,  knowingly,  fraudulently,  and  deceit* 
fully  sell  and  utter  to  divers  subjects  of  our  lady  the 
queen  divers  goods,  wares,  and  merchandizes  in  the 
way  of  his  said  last-mentioned  trade  and  business, 
weighed  in  and  sold  by  the  said  false  scales,  and  which 
goods,  wares,  and  merchandizes  so  sold  and  uttered  as 
aforesaid  were  very  much  deficient  and  short  of  weight 
as  paid  for,  and  for  which  the  same  were  so  sold  by  the 
plaintiff,  to  wit,  by  the  weight  of  three  drachms ;  and 
that  the  plaintiff  did  also,  on  the  several  days  and  times 
aforesaid,  mix  a  certain  substance,  to  wit,  meal,  with 
his  sugar,  which  he  sold  in  his  said  trade  and  business 
of  a  grocer;  wherefore  the  defendant,  at  the  said  several 
times  in  the  introductory  part  of  this  plea  and  in  the 
said  declaration  in  that  behalf  mentioned,  did  speak  and 
publish  the  said  words  in  the  introductory  part  of  this 
plea  mentioned  of  and  concerning  the  plaintiff,  and  of 
and  concerning  himin  his  said  trade  and  business  of  a 
grocer,  as  he  lawfully  might  for  the  cause  aforesaid  and 
this  the  defendant  is  ready  to  verify,  &c. ;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  to  maintain  his 
action  thereof. 

(Counsel's  signature.) 

Sect.  7. — Form  of  Plea  jtistifying  a  verbal  Charge  of 

Perjury. 

In  the  Q.  B. 

The  day  of  A.  D.  184^4-. 

Styles    -k  And  the  defendant,  by  his  attor- 

ats.Nokes.  J    ney^  mys,  that  before  the  speaking  and 
publishing  of  the  said  words  of  and  concerning  the 
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said  plainti£P  in  the  said  declaration  mentioned^  to  wit^ 
on,  &c^  at  Kingston  in  the  county  of  Snrrey^  at  the 
assizes  then  and  there  holden  before  the  right  honour- 
able Thomas  Lord  Denman,  then  chief  justice  of  our 
sovereign  lady  the  queen  assigned  to  hold  pleas 
before  the  queen  herself,  and  ,  then  one  of 

the  justices  of  our  said  lady  the  queen,  assigned  to  hold 
pleas  before  the  queen  herself,  justices  of  our  said  lady 
the  queen  appointed  to  take  the  assizes  for  the  said 
county,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  a  certain  issue  duly  joined  in  an 
action  brought  and  prosecuted  in  the  court  of  our  said 
lady  the  queen  and  his  companions,  then  justices 

of  our  said  lady  the  queen  of  the  bench  at  Westminster 
in  the  county  of  Middlesex,  by  and  at  the  suit  of  one 

as  the  plaintiff  against  one  as  the 

defendant,  for  a  supposed  breach  of  certain  promises 
and  undertakings  alleged  by  the  said  to  have 

been  made  to  him  by  the  said  ,  and  not  per- 

formed, came  on  to  be  tried  in  due  form  of  law,  and 
was  then  and  there  tried  by  a  jury  of  the  country  in 
that  behalf  duly  taken  and  sworn « between  the  parties 
aforesaid;  and  upon  such  trial  of  the  said  issue  the 
said  plaintiff  appeared  as  a  witness  for  and  on  behalf 
of  the  said  ,  the  plaintiff  in  the  said  action ; 

and  the  said  plaintiff  was  then  and  there  in  open  court, 
at  the  said  assizes  holden  as  aforesaid  before  the  said 
and  ,  the  justices  aforesaid,  duly 

svom  and  took  his  corporal  oath  upon  the  holy 
Gospel  of  God  to  speak  the  truths  the  whole  truth, 
and  nothing  but  the  truth,  touching  and  eoncemiug 
the  matters  in  question  in  the  said  issue,  (they  the  said 

and  then  and  there  having  sufficient 

and  competent  power  and  authority  to  administer  the 
said  oath  to  the  said  plaintiff  in  that  behalf);  and 
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upon  the  said  trial  of  the  said  issue  certain  questions 
then  and  there  became  and  were  material,  to  wit, 
whether,  &c  [here  state  the  questions  upon  which  the 
answers  charged  as  peijury  were  given] :   And  the 
said  defendant  further  says,  that  the  said  plaintiff,  being 
so  sworn  as  aforesaid,  upon  his  oath  aforesaid  then  and 
there,  to  wit,  on,  &c.,  aforesaid,  at,  &c.,  aforesaid, 
falsely,  wickedly,  wilfully,  maliciously,  and  corruptly, 
and  by  his  own  act  and  consent,  did  sa^,  depose, 
swear,  and  give  in  evidence,  amongst  other  things,  at 
and  upon  the  said  trial,  to  and  before  the  jurors  so 
sworn  to  try  the  said  issue  as  aforesaid,  and  the 
justices  aforesaid,  that,  &c.  [here  state  the  answers  of 
the  plaintiff  to  the  afore-stated  questions] ;  whereas 
in  truth  and  in  fact,  &c.  [here  negative  the  plaintiff's 
evidence,  following  the  form   of  an  indictment  for 
peijury] ;  and  the  said  plaintiff  did  thereby  in  the  said 
court,  at  the  said  assizes  so  holden  as  aforesaid,  upon 
his  said  oath,  upon  the  trial  of  the  said  issue,  falsely, 
wickedly,  wilfully,  and  corruptly  commit  wilful  and 
corrupt  peijury :  Wherefore  the  said  defendant,  at  the 
said  several  times  when,  &c.,  in  the  said  counts 

mentioned,  spoke  and  published  of  and  concerning  the 
said  plaintiff  the  several  words  in  the  said  declaration 
mentioned  to  have  been  spoken  and  published  by  him 
the  said  defendant  of  and  concerning  the  said  plaintiff, 
as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid, 
and  this  the  defendant  is  ready  to  verify,  &c. 

(Counsel's  signature.) 

Sect.  8. — Fha  of  Justification  of  a  Libel  puhUshed  in 
a  Newspaper  upon  a  Disienting  Minister. 

The  following  form  of  plea  was  successfully  used  in  a 
recent  case;  and  as  it  appears  to  contain  various  forms 
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of  avennents  useful  as  precedents  it  has  been  inserted 
at  length. 

In  the  Q.  B. 

The  day  of  A.  D.  1840. 

The  defendants,  by  their  attorney,  as  to  the 

composing  and  publishing,  and  causing  and  procuring 

to  be  published,  of  and  concerning  the  plaintiff,  so 

much  of  the  said  alleged  libellous  matter  in  the  said 

declaration  firstly  above  mentioned  as  follows;  that 

is  to   say,  *' Gross   imposition.— A  short  time  ago 

"  a  dissenting  parson  at  R.,  H.,  beat  his  wife  with 

*^  a  whip,  and  afterwards  repudiated  her  to  cohabit 

'*  with  a  young  female  who  had  for  some  time  pre- 

^  *<  viously  been  living  in  his  house.    This  scandalous 

«f<  conduct  induced  some  of  his  flock  to  call  on  him 

*^  to  remonstrate,  when  he  asserted  that  be  was  only 

^*  obeying  the  will  of  the  Lord,  who  had  appeared 

"  t&  him  and  desired  that  he  would  chastise  his  wife. 

**  It  id  scarcely  to  be  credited,  but  it  is  really  a  fact, 

''  that  many  of  his  fanatical'  followers  believe  this 

«  infamous  story,  and  consider  that  by  this  visitation 

"  the  Almighty  has  shown  a  special  regard  for  him. 

"  The  more  intellectual,  however,  of  his  congrega- 

'<  tion  have  left  him  in  disgust ;  and  the  indignation 

**  of  the  people  at  R.  was  so  generally  excited  against 

<<  him  that  they  dressed  up  his  effigy,  which  they 

<<  paraded  and  burnt  before  his  dwelling ;"  say,  that  a 

short   time    before  the  publishing  the  said  alleged 

libellous  matter,  the  plaintiff,  then  being  a  dissenting 

clergyman  or  parson  at  R.  in  the  said  county  of  H^  to 

wit,  on  the  day  of  A.  D. , 

beat  his  wife,  the  said  M.  B.,  in  the  said  declaration 

also  mentioned,  with  a  whip,  and  afterwards,  to  wit, 

on  the  same  day  and  year  aforesaid,  repudiated  and 
-  8 
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separated  himself  from  cohabiting  with  her,  in  order 
to  cohabit  with,  and  he  the  plaintiff  then  did  cohabit 
withy  a  young  female,  named  F*  D.,  who  had  for  some 
time  previously  and  before  then  been  living  in  his 
house : 

And  the  defendants  further  say,  that  this  scan* 
dalous  conduct  of  the  plaintiff  induced  some  of  his 
th^  plaintiff's  flock,  to  wit,  certain  persons,  that  is  to 
say,  T.  T.,  M.  B^  S.  L.,  T,  G.,  S.  H.,  and  others,  to 
remonstrate  with  the  plaintiff,  and  they  the  said  several 
persons  aforesaid,  to  wit,'  on  the  same  day  and  year 
aforesaid,  did  remonstrate  with  him,  when  he  the 
plaintiff  then  stated  and  asserted  to  certain  of  the 
said  several  persons  that  he  the  plaintiff  was  only 
acting  in  obedience  to  the  will  of  the  Lord,  who  had 
appeared  to  him  and  desired  that  he  would  chastise 
his  wife : 

And  the  defendants  further  say,  in  consequence  of 
the  premises  as  aforesaid,  and  before  the  publishing 
the  said  alleged  libellous  matter,  the  more  intellectual 
and  better  informed  persons  of  his  the  plaintiff's  con- 
gregation, to  wit,  T.T.,  G.M.,  J.K.,  R.E.,  T.G. 
M.  B.,  S.  L.,  A.  L.,  £.  F.,  J.  S.,  and  certain  other  per« 
sons,  left  him  in  disgust ;  and  the  indignation  of  the 
people  at  R.  was  generally  excited  against  the  plaintiff, 
and  to  such  an  extent  that  they,  to  wit,  on  the  same 
day  and  year  aforesaid,  dressed  up  an  effigy  or  image 
of  the  plaintiff,  which  they  then  paraded  before  his 
the  plaintiffs  dwelling,  and  afterwards  burnt : 

And  the  defendants  further  say,  that  the  'said  con- 
duct and  statement  of  the  plaintiff  was  a  gross  impo- 
sition, and  the  said  statement  an  infamous  story  : 

Wherefore  the  defendants  composed  and  published, 
and  caused  and  procured  to  be  published,  the  said 
alleged  libellous  matter  in  the  introductory  part  of  this 
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plea  mentioned^  as  thej  lawfully  might  for  the  cause 
aforesaid,  and  this  the  defendants  are  ready  to  verify. 

2d  plea. — And  the  defendants,  as  to  the  publishing, 
and  causing  and  procuring  to  be  published,  the  ;said 
alleged  libellous  matter  in  the  said  declaration  secondly 
above  mentioned  (6),  say,  that  in  the  said 

(6)  The  libel  charged  in  the  *'  xnent  when,  according  to  his 
second  count  of  the  declaration  **  ovm.  showing,  she  was  bereft 
was,  first,  a  reference  to  the  <*  of  reason.     Pious  good  man, 
paragraph  which  was  the  sub-  "  what    a   specimen    of    cow- 
ject  of  the  first  count,  and  a  state-  **  ardice  and  brutality  is  here 
ment  of  the  fiicts  contained  in  it.  **  exhibited  I     Mr.  B.   (mean- 
The  count  then  proceeded :«—  f'  ing  the  plaintiff)  informs  us 
"  We  (meaning  tiie  defendants)  *'  (meaning     the    defendants)^ 
**  have  since  received  a  letter  **  that  it  is  true  his  (meaning 
**  from  a  dissenting  parson  at  **  the    plaiutifTs)    effigy   uras 
'*  R.  (meaning  the   plaintiff),  *<  burned  in  a  field  b^onging 
**  whose  name  is  B.,  denying,  if  **  to  a  man  who  on  the  fol- 
«  the  account   relates  to  him  <*  lowing    day  was   a   corpse. 
**  (meaning  the  plaintiff),   its  *'  Moreover,  he  (meaning  the 
*'  truth.  He  (meaning  the  plain-  ''  plaintiff)     states     that     his 
**  tiff)  says,  however,  that  his  **  (meaning  the  plaintiff's)  flock 
"  (meaning  the  plaintiff's)  wife  ^  were  more  than  one  hundred 
*'  is  a  hypochondriac,  and  sub-  "  pounds  in  arrear  with   him 
*'  ject  to  occasional  fits  of  ma-  "  (meaning  the  plaintiff),  and 
**  niacal   excitability,  and  that  "  that  to  avoid  the   payment 
"  in  one  of  those  fits  he  horse-  *'  they  (meaning  the  flock)  em- 
"  whipped   her,   and  that  was  "  braced    this    flimsy    pretext 
the  only  time  he  struck  her  '*  of  discharging  their  obliga- 
during  a  period  of  sixteen  '*  tions.  Thus  stands  the  matto*. 
years.    Now  we  (meaning  the  **  But  whether  Mr.  B.  (mean- 
defendants)   know  not  whe-  «  ing  the  plaintiff)  is  the  indi- 
iher  the  article  in  question  "  vidual  idluded  to  we  (mean- 
*'  related  to  Mr.  B.  (meaning  the  ^  ing  the  defendants)  will  not 
*<  plaintiff) ;  but  we  (meaning  *<  undertake  to  decide.    If,  how- 
"  the  defendants)  must  say,  that  **  ever,    there   should   be   two 
**  a  man  who  is  consecrated  to  <<  individuals,  preachers  of  the 
«<  acts  of  charity,  to  propagate  **  gospel,   in  the  same  parish, 
**  the  doctrines  of  the  meek  and  *'  who    amuse    themselves    by 
**  lowly  Jesus,    and  who    has  **  horsewhipping  their  wives,  it 
**  sworn  to  protect  and  cherish  "  is  no  longer  strange  that  their 
<*  the  partner  of  his  bed,  has  "  flocks   should  forsake  them, 
*<  flown  directly  in  the  face  of  **  and  follow  other  pastors,  who 
**  all    that    is    sacred    in  thus  "  are    less   coercive    in    their 
^*  taking  upon  himself  to  horse-  "  methods    of   enjoining    obe- 
"  whip  his  wife,  and  at  a  mo-  **  dience.** 


It 

« 
« 
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newspaper,  which  was  published  on  the  said 

day  of  A.  D. ,   as  in  the  said  declaration 

mentioned,  a  paragraph  appeared  relating  to  the  plain- 
tiff, and  which  paragraph  was  and  is  the  said  alleged 
libellous  matter  of  and  concerning  the  plaintiff  in  the 
said  declaration  firstly  above  mentioned  : 

And  the  defendants  further  say,  that  the  substance 
of  the  said  paragraph  is  correctly  stated  in  the  initia- 
tory part  of  the  said  alleged  libellous  matter  in  the 
said  declaration  secondly  above  mentioned,  and  that 
the  several  matters  therein  stated  and  alleged  are  true, 
as  in  the  said  next  preceding  plea  of  the  defendants  is 
particularly  mentioned  and  averred  : 

And  the  defendants  further  say,  that  after  the  pub- 
lication of  the  said  alleged  libellous  matter  in  the  said 
declaration  first  above  mentioned,  and  before  the  pub« 
lication  of  the  said  alleged  libellous  matter  secondly 
above  mentioned,  to  wit,  on  the  day  of 

A.D. ,  they  the  defendants  received  a  letter  from 

the  plaintiff,  in  which  he  denied  the  truth  of  the  several 
matters  stated  in  the  said  alleged  libellous  matters  in 
the  said  declaration  first  above  mentioned,  and  in 
which  said  letter  he  further  stated  that  his  said  wife 
was  a  hypochondriac  and  subject  to  occasional  fits  of 
maniacal  irritability,  and  that  in  one  of  those  fits  he 
struck  her  t\7ice  with  a  whip;  and  the  defendants  in 
fact  say,  that  the  striking  by  the  plaintiff  of  his  said 
wife  as  aforesaid,  and  under  the  circumstances  as 
aforesaid,  and  when  she  was  so  bereft  of  reason,  as 
stated  by  the  plaintiff  in  his  said  letter,  was  an  act 
highly  improper,  and  contrary  to  the  Divine  law,  and 
was  an  act  of  cowardice  and  brutality . 

And  the  defendants  further  say,  that  in  the  said 
letter  the  plaintiff  further  stated,  as  the  fact  really  was, 
that  his  the  plaintiff's  effigy  was  burned  in  a  field 
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belonging  to  a  man  who  on  the  following  day  was  a 
eorpse;  and  the  plaintiff  further  stated  in  the  said 
letter  that  his  the  plaintiff's  flock  were  more  than 
JtlOO  in  arrears  with  him  the  plaintiff,  and  that  to 
avoid  the  payment  thereof  they  embraced  this  flimsy 
pretext  of  discharging  their  obligations : 

Wherefore  they  the  defendants  published,  and  caused 
and  procured  to  be  published,  the  said  alleged  libellous 
matter  in  the  said  declaration  secondly  above  men- 
tioned, as  they  lawfully  might  for  the  cause  aforesaid ; 
and  this  the  defendants  are  ready  to  verify. 

3d  plea.<— And  the  defendants,  as  to  publishing,  and 
causing  and  procuring  to  be  published,  so  much  of  the 
said  alleged  libellous  matter  in  the  said  declaration 
thirdly  above  mentioned  as  follows ;  (that  is  to  say,) 
**  Fanaticism  and  cruelty.— >Most  of  our  readers  will 
"  doubtless  recollect  the  '  exposing,    about 

<<  twelve  months  ago,  the  infamous  conduct  of  a  dis- 
<<  seuting  parson  named  B.  of  R.,  towards  his  wife, 
**  from  whom  he  separated  beds  and  beat  with  a  horse- 
<<  whip,  and  took  a  young  woman  into  his  house  to 
**  cohabit  with  him,  all  which  he  justified  by  declaring 
<<  that  God  appeared  to  him  and  commanded  him  to 
"  chastise  his  wife ;  and  although  this  brutal  conduct 
<<  roused  the  indignation  of  all  the  respectable  and 
^<  decent  inhabitants  of  the  village,  and  caused  him  to 
«  be  generally  hooted  and  shunned,  he  has  had  the 
*<  hardihood  to  continue  his  infamous  conduct  towards 
**  his  wife,  whom  he  restricts  to  reside  in  one  miser- 
**  able  room  in  his  house,  with  an  allowance  of  2«.  per 
'<  week  for  her  subsistence,  and  who  could  not  exist 
*^  but  for  the  kind  assistance  she  receives  from  her 
neighbours,  whilst  he  and  his  young  lady  occupy 
the  remaining  and  better  part  of  the  house.    It 
<<  would  scarcely  be  credited,  and  we  should  have 
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**  doubted  the  fact  had  it  not  been  communicated  to 
**  us  by  unquestionable  authority,  that  this  amatory 
^'  and  disgraceful  expounder  of  the  Gospel  has  still  a 
**  congregation  attending  his  chapel,  and  so  besottedly 
**  ignorant  as  to  believe  that  he  is  commissioned  by 
**  the  Almighty  to  lead  them  to  salvation.  Shortly 
**  after  the  statement  appeared  in  the  Dispatch  of  this 
"  man's  treatment  to  his  wife  he  published  a  pam- 
<^  phlet  in  his  justification,  entitled  '  A  Pastor's  Vindi- 
'^  ^  cation ;'  but  so  far  from  the  account  he  gives  of 
**  himself  affording  any  exculpation  of  his  conduct,  it 
<<  confirms  his  immorality,  and  proves  him  to  be  an 
<'  ignorant,  vain,  and  worthless  hypocrite,"  say,  that 
about  twelve  months  before  the  publication  of  the  said 
alleged  libellous  matter  thirdly  above  mentioned  they 
the  defendants,  in  the  said  newspaper  called  The  Dis- 
patch, exposed  the  infamous  conduct  of  the  plaintiff 
towards  his  wife,  as  in  the  said  alleged  libellous  matter 
in  the  said  declaration  firstly  and  secondly  above  men- 
tioned, and  in  the  said  pleas  firstly  and  secondly  above 
pleaded  is  mentioned,  and  which  said  several  matters 
were  and  are  the  exposures  alluded  and  referred  to  in 
the  commencement  of  the  said  alleged  libellous  matter 
in  the  said  declaration  thirdly  above  mentioned  : 

And  the  defendants  further  say,  that  so  much 
of  the  statements  contained  in  the  said  alleged  libellous 
matter  firstly  and  secondly  above  mentioned  are  true, 
as  in  the  said  pleas  respectively  pleaded  by  the  defen- 
dants thereto  is  alleged  and  averred : 

And  the  defendants  further  say,  that  the  said  con- 
duct of  the  plaintiff  towards  his  said  wife  was  infamous, 
and  that  he  the  plaintiff  separated  himself  from  her 
bed,  beat  her  with  a  whip,  and  took  a  young  woman, 
that  is  to  say,  the  said  F.  D.,  into  his  house  to  cohabit 
with  him,  and  justified  his  said  conduct  by  declaring 
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that  God  appeared  to  him  and  commanded  him  to 
chastise  his  said  wife : 

And  the  defendants  further  say,  that  the  ssdd  con* 
duct  of  the  plaintiff  was  brutal  conduct,  and  roused 
the  indignation  of  all  the  respectable  and  decent  inha^ 
bitants  of  the  said  village  of  R^  and  caused  the 
plaintiff  to  be  generally  hooted  and  shunned : 

And  the  defendants  further  say,  that  the  plaintiff 
had  the  hardihood  to  continue  his  said  infamous  con* 
duct  towards  his  said  wife  from  the  time  of  the 
publishing  the  said  alleged  libellous  matters  in  the  said 
declaration  firstly  and  secondly  above  mentioned  to 
the  time  of  the  publishing  the  said  alleged  libellous 
matter  in  the  said  declaration  thirdly  above  mentioned  ; 
and  the  plaintiff,  at  and  for  a  considerable  time  before 
the  publishing  the  same,  restricted  his  said  wife  to 
reside  in  one  miserable  room  in  his  the  plaintiflTs 
house,  with  an  allowance  of  2s,  only  a  week  for  her 
subsistence,  and  she  the  said  wife  could  not  have 
existed,  other  than  that,  is  to  say,  at  the  time  of  pub- 
lishing the  said  alleged  libellous  matter  in  the  said 
declaration  thirdly  above  mentioned,  exist,  but  for  the 
kind  assistance  she  received  and  was  then  receiving 
from  her  neighbours : 

And  the  defendants  further  say,  that  during  the 
time  last  aforesaid  the  plaintiff  and  his  young  lady, 
that  is  to  say,  the  said  F.  D.,  occupied  the  remaining 
and  better  part  of  his  the  plaintiffs  house : 

And  the  defendants  further  say,  that  the  said  conduct 
and  behaviour  of  the  plaintiff  as  aforesaid  were  acts  of 
fanaticism  and  cruelty,  and  showed  the  plaintiff  to  be 
and  he  was  an  amatory  and  disgraceful  clergyman  : 

And  the  defendants  further  say,  that  shortly  after 
the  said  statement  of  the  plaintiffs  treatment  to  his 
wife,  that  is  to  say,  the  said  alleged  libellous  matters  in 
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the  said  declaration  first  above  mentioned  appeared 
in  the  said  newspaper  called  The  Dispatch,  the  plaintiff 
published  a  pamphlet  in  his  the  plaintiff's  justification, 
entitled  "  A  Pastor's  Vindication :" 

And  the  defendants  further  say,  that  the  account 
therein  given  by  the  plaintiff  of  himself  offered  no 
exculpation  whatever  of  his  said  conduct,  but,  on  the 
contrary,  confirmed  his  immorality,  and  proved  him  to 
be  an  ignorant,  vain,  and  worthless  hypocrite : 

Wherefore  they  the  defendants  published,  and  caused 
and  procured  to  be  published,  the  said  alleged  libellous 
matter  in  the  introductory  part  of  this  plea  mentioned, 
as  they  lawfully  might  for  the  cause  aforesaid;  and  this 
the  defendants  are  ready  to  verify. 

(Counsel's  signature.) 

Sect.  9.— Pfeo  of  Apology  and  Payment  of  Money 
into  Court  far  Libel  in  a  Newspaper. 

In  the  Q.  B. 

The  day  of  A.  D.  1844. . 

Styles  -J  And  the  defendant,  by  E.  F.  his  attorney, 
ats.  Nokes.  J  according  to  the  form  of  the  statute  (c) 
in  such  case  made  and  provided,  says,  that  the 
plaintiff  ought  not  further  to  maintain  his  action, 
because  he  says,  that  the  said  libel  in  the  declaration 
mentioned  was  published  by  the  defendant  after  the 
passing  of  such  statute,  that  is  to  say,  after  the  making 
and  passing  of  a  certain  act  of  parliament  made  and 
passed  in  a  session  of  parliament  held  in  the  sixth  and 
seventh  years  of  the  reign  of  her  present  majesty,  and 
entitled,  An  act  to  amend  the  the  law  respecting  defa- 
matory words  and  libel,  in  a  certain  public  newspaper 

(c)  The  act  does  not  appear    lion  brought,  and  pleading  such 
to  give  a  defendant  any  power    tender  in  bar. 
of  tendering  amends  before  ac- 
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ordinarily  published  at  interrals  not  exceeding  one 
weekf  to  wit,  daily,  and  called  and  known  as  the 
,  and  not  otherwise  or  elsewhere  (d)^,  to  wit, 
on  the  day  and  year  in  the  declaration  mentioned,  and 
that  the  said  libel  was  inserted  in  such  newspaper  by 
the  defendant  as  aforesaid  without  actual  malice  or 
gross  (e)  negligence  on  his  the  said  defendant's  part : 
And  the  defendant  further  says,  that  (/)  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on 
the  day  of  he  the  said  defendant  inserted 

and  published  in  the  said  public  newspaper,  so  called 
and  known  as  aforesaid,  a  full  apology  for  the  said 
libel,  which  said  apology  was  and  is  in  the  words  and 
figures  following ;  that  is  to  say  [set  out  the  apology 
verbatim]  ;  and  the  defendant  now  brings  into  court 
the  sum  of  £  ready  to  be  paid  to  the  plaintiff: 

And  the  defendant  further  says,  that  the  plaintiff  has 
not  sustained  damages  to  a  greater  amount  than  the 
said  sum,  &c,  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned ;  and  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment  if  the  plaintiff  ought 
further  to  maintain  his*action,  &c. 

This  plea  requires  counsel's  signature,  and  also  a 
rule  or  judge's  order  to  pay  money  into  court  By  the 
6  &7  Vict,  c.  96.  s.  2.  this  payment  of  money  into 
court  is  rendered  subject  to  the  same  rules  as  to  the 
form  of  pleading  as  apply  to  payments  of  money  into 

(d)  Where  the  declaratioa  **  gence  ;**  that  it  was  the  same 
states,  as  is  usually  the  case,  the  thing,  with  the  addition  of  a 
publication  of  the  libel  to  have    vituperative  epithet. 

been  in  the  newspaper,  the  aver-  (/)  If  the  insertion  of  the 

ment  of  that  fact  is  of  course  apology  was  subsequent  to  the 

unnecessary  in  the  plea.  commencement  of  the  suit,  say, 

(e)  In  Wilson  v.  Brett,  11  M.  "  at  the  earliest  opportunity 
&  W.  lis,  Rolfe,  B.,  said,  he  **  aUter  the  commencement  of 
could  see  no  difference  between  **  this  suit,  to  wit,'*  &c. 

'*  negligence"  and  **  gross  negli- 
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court  in  other  actions  ex  delicto  under  the  3  &  4«  W.  4'. 
c.  42.  s.  21. ;  and  by  that  statute  the  leave  of  the  court 
or  a  judge  is  made  requisite,  (ff) 

The  next  form  is  varied  to  meet  the  case  of  a  libel 
published  in  a  magazine  or  review,  and  the  offer  of  a 
subsequent  apology. 

Sect.  10. — Plea  of  Offer  of  Apology  and  Payment  of 
Money  into  Court  for  Libel  in  a  periodical  Publication. 

In  the  Q.  B. 

The  day  of  A.  D.  1844. 

Styles  ^  And  the  defendant,  by  £.  F.  his  attorney, 
ats.Noke8.  J  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  says,  the  plaintiff  ought 
not  further  to  maintain  his  action,  because  he  says, 
that  the  said  libel  in  the  declaration  mentioned  was 
published  by  the  defendant,  after  the  passing,  &c. 
[as  in  the  former  precedenf^y  to  wit,  on  the  day  and 
year  in  the  declaration  mentioned,  in  a  certain  periodical 
publication  called  and  known  as  The  Maga- 

zine, and  not  otherwise  or  elsewhere;  which  said 
periodical  publication  then  was  and  still  is  ordinarily 
published  at  intervals  exceeding  one  week,  to  wit, 
at  intervals  of  one  month.  And  the  defendant  fur- 
ther says,  that  the  said  libel  was  inserted  in  the 
said  periodical  publication  by  the  said  defendant  as 
aforesaid  without  actual  malice,  and  without  gross 
negligence  on  his  the  defendant's  part:  And  the 
defendant  further  says,  that  at  the  earliest  opportunity 
after  the  commencement  of  this  suit,  to  wit,  on  the, 
&c.,  he  the  defendant  offered  to  the  plaintiff  to  publish 
a  full  apology  for  the  said  libel  in  any  newspaper  or 

(g)  See  Cbitty's  Archibald^  970,  971. 


S58 


THE   LAW   OF   DEFAMATION. 


periodical  publication  to  be  selected  by  the  said  plain- 
tiff, which  said  apology  was  and  is  in  the  words  and 
figures  following;  that  is  to  say  [insert  the  apoiogy 
vefbatirn\^  but  that  the  plaintiff  then  neglected  and 
refused  to  accept  such  apology,  and  the  said  offer  to 
publish  the  same,  or  to  select  any  such  newspaper  or 
periodical  publication  in  which  such  apology  should  or 
might  be  published :  [Or,  if  the  facts  be  so,  say,  "  And 
<'  the  defendant  further  says,  that  the  plaintiff  then 
"  selected  the  newspaper  as  the  newspaper  in 

*<  which  such  apology  should  be  published :  And  the 
<<  defendant  further  says,  that  at  the  earliest  oppor- 
'<  tunity  after  such  selection  by  the  plaintiff  as  afore- 
*'  said,  to  wit,  on  the,  &c.,  he  the  defendant  did  publish 
^  in  the  said  newspaper  the  said  full  apology 

<<  for  the  said  libel  in  the  terms  herein-before  men- 
^<  tioned  and  set  forth:"]  And  the  defendant  now 
brings  into  court,  &c.  [as  in  the  former  precedent]. 
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Sect.  1. — General  Replication  of  de  Injurid, 

The  rales  of  pleading  which  relate  to  the  proper 
choice  and  use  of  the  following  forms  are  stated  in  the 
foregoing  treatise,  p.  130. 

The  following  replication  is  to  a  single  plea  of 
justification  to  the  whole  declaration. 

IntheQ.  B. 

The  day  of  A.  D.  1844. 

Styles  ^  And  the  said  plaintiff,  as  to  the  said  plea  of 
T.  Nokes. )  the  said  defendant,  says,  that  the  said 
defendant,  of  his  own  wrong,  and  without  the  cause  by 
him  the  said  defendant  in  his  said  plea  mentioned,  did 
commit  the  said  grievances  in  the  said  declaration 
mentioned,  in  manner  and  form  as  the  said  plaintiff 
both  above  thereof  complained  against  him  the  said 
defendant ;  and  this  he  the  said  defendant  prays  may 
be  inquired  of  by  the  country,  &c. 

If  the  pleas  should  justify  separate  portions  of  the 
libel,  the  form  of  replication  de  injuria  may  be  as 
follows : 
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In  the  Q.  B. 

The  day  of  A.  D.  1844. 

Styles  ^  And  the  said  plaintiffs,  as  to  the  said  plea 
V.  Nokes.  }  of  the  said  defendants  by  them  first  above 
pleaded,  say,  that  they,  by  reason  of  any  thing  by  the 
said  defendants  in  that  plea  alleged,  ought  not  to  be 
barred  from  having  and  maintaining  their  aforesaid 
action  against  the  said  defendants  in  respect  of  the 
grievances  in  the  introductory  part  of  that  plea  men- 
tioned, because  they  say,  that  the  said  defendants,  at 
the  said  time  when,  &c.,  in  the  said  declaration  men- 
tioned, of  their  own  wrong,  and  without  the  cause  by 
the  said  defendants  in  their  said  first  plea' mentioned, 
did  commit  the  said  grievances  in  the  introductory 
part  of  that  plea  mentioned,  in  manner  and  form  as 
the  said  plaintiffs  have  above  thereof  complained 
against  the  said  defendants;  and  this  the  said  plain- 
tiffs pray  may  be  inquired  of  by  the  country,  &c: 
And  as  to  the  said  plea  of  the  said  defendants  by 
them  lastly  above  pleaded  the  said  plaintiffs  say,  that 
they,  by  reason  of  any  thing  by  the  said  defendants 
in  the  said  last-mentioned  plea  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  their  aforesaid 
action  against  the  said  defendants  in  respect  of  the 
grievances  in  the  introductory  part  of  the  said  last- 
mentioned  plea  mentioned,  because  they  say,  that  the 
said  defendants,  at  the  time  when,  &c.,  in  the  decla- 
ration mentioned,  of  their  own  wrong,  and  without  the 
cause  by  the  said  defendants  in  their  said  last-men- 
tioned plea  mentioned,  did  commit  the  said  griev- 
ances in  the  introductory  part  of  that  plea  mentioned, 
in  manner  and  form  as  the  said  plaintiffs  have  above 
thereof  complained  against  the  said  defendants;  and 
this  the  said  plaintiffs  pray  may  be  inquired  of  by  the 
country,  &c. 


FORMS   OF    REPLICATIONS.  36} 

Sect.  2. — Form  of  Heplication  de  iiyurid  absque 

residuo  causes . 

This  form  is  properly  used  in  reply  to  a  plea  setting 
forth  matter  of  record  which  is  not  in  itself  an  answer 
to  the  action.     See  treatise,  p.  130. 

In  the  Q.  6. 

The  day  of  A.D.  1844. 

Styles  1  And  the  said  plaintiff,  as  to  the  plea  of 
V.  Nokes.  J  the  said  defendant  by  him  above  pleaded, 
admits,  that  (admit  the  matter  of  record  in  the  words 
of  the  plea),  in  manner  and  form  as  the  said  defendant 
hath  above  in  his  said  plea  in  that  behalf  alleged ;  for 
replication,  nevertheless,  in  this  behalf  the  said  plaintiff 
says,  that  the  said  defendant,  at  the  said  time  when, 
&c.  in  the  said  declaration  mentioned,  of  his  own 
wrong,  and  without  the  residue  of  the  cause  in  his 
said  plea  alleged,  committed  the  said  grievances  in  the 
said  declaration  mentioned;  and  this  he  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

Sect.  3. — Form   of  Heplication    under  the   Statute, 
denying  generally  the  Plea  of  Apology  and  SatiS' 
faction. 

This  replication,  like  the  pleas  to  which  it  replies,  is 
a  specimen  of  statutory  special  pleading,  violating 
all  the  pleading  rules  of  the  common  law.  See  the 
chapter  on  replications,  ante,  p.  130. 

In  the  Q.  6. 

The  day  of  A.D.  1844. 

Nokes  "»  And  the  plaintiff,  as  to  the  plea  of  the  de- 
V.  Styles.  /  fendant  by  him  above  pleaded,  says,  that 
he  ought  not  to  be  barred  from  further  maintaining 
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his  action,  because  the  said  plaintiff,  according  to  the 
force,  form,  and  effect  of  the  statute  in  such  case  made 
and  provided,  denies  the  whole  of  such  plea,  and  says, 
that  the  said  plea  and  matters  therein  stated  are  not 
true  in  substance  and  in  fact;  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c 
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It  may  not  be  impertinent  in  this  place  to  lay  before 
the  reader  the  following  extract  from  a  speech  deli- 
vered in  the  House  of  Commons  on  the  24!th  of  Fe- 
bruary 184!4!|  by  the  present  attorney  general  (Sir  F. 
Pollock).  It  is  submitted  as  a  sufficient  reason  for  not 
multiplying  forms  of  the  ex  officio  information. 

^'  I  know  no  question  more  difficult  to  determine 
than  at  what  period  a  law  officer  would  be  justified 
in  filing  an  ex  officio  information  for  libel.  I  have 
*^  never  filed  an  ex  officio  information.  But  I  share 
**  that  distinction  with  several  of  my  predecessors.  I 
«*  believe  my  honourable  and  learned  friend  Sir  T. 
^*  Wilde  never  filed  an  ex  officio  information  for  libel. 
^*  I  believe  Sir  J.  Campbell  never  filed  an  ex  officio 
**  information  for  a  political  libel;  he  did  for  blas- 
<<  phemy.  There  was  also  the  exception,  in  the  'case 
**  of  F.  O'Connor,  about  whom  I  shall  have  a  word 
"  to  say  presently.    Sir  W.  Home  never  filed  an  ex 
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"  ofBcio  information  for  libel,  nor  Sir  T.  Denman,  nor 
«  Sir  J.  Copley."  (a) 


(a)  The  bill  now  in  the 
House  of  Lords  upon  this  sub- 
ject is  so  short  that  it  may  be 
introduced  in  a  note  here,  al- 
though it  is  evidently  most 
unlikely  to  pass  in  its  present 
state. 

Its  provisions  are  proposed  to 
be  confined  to  informations  by 
the  attorney  general,  or  indict- 
ments on  behalf  of  the  crown, 
(not  a  very  formal  distinction, 
since  all  indictments  are  sup- 
posed by  the  law  to  be  on 
"  behalf  of  the  crown,")  which 
allege  that  the  facts  stated  in 
the  libel  are  false.  Now  it  is 
by  no  means  certain  that  any 
indictment  or  information  need 
state  that  the  libel  is  false.  It 
has  been  held  to  be  unnecessary 
to  state,  in  a  declaration,  that 
the  libel  is  false.  See  Runuey 
V.  Wthb,  cited  ante,  101. 

This  bill  is  intituled  "  An  Act 
**  to  permit  Evidence  of  the 
Truth  of  Facts  on  the  Trial 
of  public  Prosecutions  for 
Libel  or  seditious  Words. 
"  Whereas  it  is  expedient 
that  in  all  cases  of  prose- 
**  cution  by  information  or  in- 
'*  dictment  by  her  majesty's 
**  attorney  general,  or  on  behalf 
**  of  the  crown,  for  making  or 
**  publishing  any  libel  or  speak- 
'*  ing  any  seditious  words,  which 
'*  libel  or  words  state  facts  alv 
leged  by  the  said  information 
or  indictment  to  be  false, 
"  the  defendant  should  be  per- 
'*  mitted,  on  such  notice  as 
**  herein  -  after  mentioned,  to  give 
"  evidence  at  the  trial  of  such 
*'  information  or  indictment  of 
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<*  the  truth  of  such  facts:  be 
"  it  enacted  by  the  queen's 
<*  moat  excellent  majesty,  by 
'<  and  with  the  advice  and  con- 
"  sent  of  the  lords  spiritual  and 
*'  temporal,  and  commons,  in 
"  this  present  parliament  as- 
**  sembled,  and  by  the  autho- 
**  rity  of  the  same,  that  in  all 
u  cases  of  prosecution  by  infor- 
**  mation  or  indictment  byber 
**  majesty's  attorney  general,  or 
"  on  behalf  of  the  crown,  for 
making  or  publishing  any 
libel  or  speaking  any  sedi- 
**  tious  words,  which  libel  or 
«  words  state  facts  alleged  by 
**  the  said  information  or  libel 
*<  tobefiilse,itshallbelawfulfof 
'*  the  defendant,  at  the  time  of 
**  pleading  to  such  information 
*<  or  indictment,  to  serve  a  no- 
*<  tice  in  writing  that  he  means 
'*  to  give  evidence  of  the  truth 
"  of  the  facts  stated  by  such 
**  libel  or  words ;  and  that  at 
'*  the  trial  of  such  information 
**  or  indictment,  on  proof  of 
"  such  notice,  it  shall  be  lawful 
"  for  the  said  defendant  to  give 
**  evidence  of  the  truth  of  such 
"  facts ;  and  it  shall  be  lawful 
'*  on  behalf  of  the  prosecution 
**  to  give  evidence  that  such 
**  facts  are  false ;  and  that,  such 
**  evidence  being  received,  i* 
<'  shall  be  competent  to  the  jury 
'*  sworn  to  try  the  said  infor- 
"  mation  or  indictment  to  find 
**  a  general  verdict  of  guilty  ^ 
"  not  guilty ;  provided  always, 
•*  that  such  jury  shall  not  be 
"  prevented  from  finding  a  spe- 
"  cial  verdict,  if  they  shall  so 
«  think  fit" 
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Sect.  1. — Form  of  ex  officio  Information  for  Libel 

upon  a  foreign  Potentate. 

The  foilowiDg  is  the  form  of  the  information  used  in 
the  case  of  Rex  y.  Peltier,  cited  ante,  pp.  80  and  204, 
where  the  law  upon  this  subject  is  stated. 

After   the   usual  commencement  the    information 
charged  — 

That  before  and  at  the  times  of  the  printing  and 
publication  of  the  scandalous,  malicious,  and  defa- 
matory libels  and  libellous  matters  and  things  after 
mentioned  there  subsisted  and  now  subsists  friendship 
and  peace  between  our  sovereign  lord  the  king  and 
the  French  republic,  and  the  subjects  of  our  said  lord 
the  king  and  the  citizens  of  the  said  republic ;  and 
that  before  and  at  those  times  citizen  Napoleon  Bona- 
parte was  and  yet  is  first  consul  of  the  said  French 
republic,  to  wit,  at  the  parish  of  St.  Anne  within  the 
liberty  of  Westminster  in  the  county  of  Middlesex'; 
and  that  Jean  Peltier,  late  of  Westminster  in  the 
county  of  Middlesex,  gentleman,  well  knowing  the 
premises  aforesaid,  but  being  a  malicious  and  ill-dis- 
posed person,  and  unlawfully  and  maliciously  devising 
and  intending  to  traduce,  defame,  and  vilify  the  said 
Napoleon  Bonaparte,  and  to  bring  him  into  great 
hatred  and  contempt,  as  well  among  the  liege  subjects 
of  our  said  lord  the  king  as  among  the  citizens  of  the 
said  republic,  and  to  excite  and  provoke  the  citizens  of 
the  said  republic  by  force  of  arms  to  deprive  the  said 
Napoleon  Bonaparte  of  his  consular  office  and  magis- 
tracy in  the  said  republic,  and  to  kill  and  destroy  the 
said  Napoleon  Bonaparte,  and  also  unlawfully  and 
maliciously  devising,  as  much  as  in  him  the  said  Jean 
Peltier  lay,  to   interrupt,   disturb,    and    destroy  the 
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friendship  and  peace  subsisting  between  our  said  lord 
the  king  and  his  subjects,  and  the  said  Napoleon 
Bonaparte,  the  French  republic,  and  the  citizens  of 
the  same  republic,  and  to  excite  animosity,  jealousy, 
and  hatred  in  the  said  Napoleon  Bonaparte  against 
our  said  lord  the  king  and  his  subjects,  on  the 
16th  day  of  August,  in  the  forty-second  year  of  the 
reign  of  our  sovereign  lord  George  the  third,  by  the 
grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  king,  defender  of  the  faith,  at  the  parish 
of  Saint  Anne  within  the  liberty  of  Westminster  in  the 
county  of  Middlesex,  unlawfully  and  maliciously  did 
print  and  publish,  and  cause  and  procure  to  be  printed 
and  published,  a  most  scandalous  and  malicious  libel, 
in  the  French  language,  of  and  concerning  the  said 
Napoleon  Bonaparte ;  that  is  to  say,  one  part  thereof 
to  the  tenor  following;  that  is  to  say  [setting  forth 
the  part  of  the  publication  intended  to  be  here  charged 
as  libellous] ;  and  in  another  part  thereof  to  the 
tenor  following;  that  is  to  say  [other  part  of  the 
libel] ;  which  said  scandalous  and  malicious  words 
in  the  French  language  first  above  mentioned  and  set 
forth,  being  translated  into  the  English  language, 
were  and  are  of  the  same  signification  and  meaning  as 
these  English  words  following ;  that  is  to  say  [setting 
forth  a  literal  translation]  ;  and  which*said  scandalous 
and  malicious  words  secondly  above  mentioned  and 
set  forth,  being  translated  into  the  English  language, 
were  and  are  of  the  same  signification  and  meaning  as 
these  English  words  following ;  that  is  to  say  [setting 
forth  a  literal  translation]. 

Second  count. — That  the  said  Jean  Peltier,  so  being 
such  person  as  aforesaid,  and  unlawfully  and  mali- 
ciously devising  and  intending  as  aforesaid,  afterwards, 
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to  wit,  on  the  26th  of  August  in  the  forty-second  year 
of  the  reign  aforesaid,  at  the  parish  of  Saint  Anne  ill 
the  liberty  of  Westminister  in  the  county  of  Middle- 
sex, unlawfully  and  maliciously  did  print  and  publish^ 
and  cause  and  procure>  to  be  printed  and  published,  a 
certain  other  scandalous  and  malicious  libel,  containing 
therein,  among  other  things,  divers  other  scandalous 
and  malicious  matters  in  the  French  language  of  and 
concerning  the  said  Napoleon  Bonaparte,  in  the  form 
of  an  address  to  the  French  people,  according  to  the 
tenor  following;  that  is  to  say,  "Citoyens,"  &c. ; 
which  said  scandalous  and  malicious  words  in  the 
French  language  last  before  mentioned  and  set  forth, 
being  translated  into  the  English  language,  were  and 
are  of  the  same  signification  and  meaning  as  these 
English  words  following ;  that  is  to  say,  <<  Citizens," 
&c. ;  to  the  great  scandal,  disgrace,  and  danger  of  the 
said  Napoleon  Bonaparte;  to  the  danger  of  creating 
discord  between  our  said  lord  the  king  and  his  subjects, 
and  the  said  Napoleon  Bonaparte,  the  French  republic, 
and  the  citizens  of  the  said  republic ;  in  contempt  of 
our  said  lord  the  king  and  his  laws ;  to  the  evil  example 
of  all  others  in  the  like  case  offending ;  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity ; 
whereupon  the  said  attorney  general  of  our  said  lord 
the  king,  who  for  our  said  lord  the  king  in  this  behalf 
prosecuteth  for  our  said  lord  the  king,  prayeth  the 
consideration  of  the  court  here  in  the  premises,  and 
that  due  process  of  law  may  be  awarded  against  him 
the  said  Jean  Peltier  in  this  behalf,  to  make  him 
answer  to  our  said  lord  the  king  touching  and  con- 
cerning the  premises  aforesaid. 
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Sect.  2. — Form  of  ex  officio  IfrfomuOUm  for  scan^ 
dalous  Words  of  the  Sovereign. 

That  A.B.,  late  of,  &c.,  labourer,  being  a  wicked, 
seditious,  and  evil-disposed  person,  and  greatly  dis- 
affected to  our  said  lord  the  king,  and  contriving  and 
intending  the  liege  subjects  of  our  said  lord  the  king 
to  incite  and  move  to  hatred  and  dislike  of  the  person 
of  our  said  lord  the  king,  and  of  the  government  estab- 
Ibhed  within  this  realm,  on,  &c.,  with  force  and  arms, 
at,  &c.,  in  the  presence  and  hearing  of  divers  liege 
subjects  of  our*said  lord  the  king,  maliciously,  unlaw- 
fully, wickedly,  and  seditiously  did  publish,  utter,  and 
declare,  with  a  loud  voice,  of  and  concerning  our  said 
lord  the  king,  these  words  following ;  that  is  to  say, 
<<  His  majesty  George  the  third  (meaning  our  said  lord 
"  the  king)  is  ♦  ♦  ♦  ♦  ♦ ;  thank  God  for  it.  I  (meaning 
<<  the  said  A.  B.)  hope  he  (meaning  our  said  lord  the 
^  king)  will  soon  be  no  more.  Damnation  to  all 
«  royalists;"  to  the  great  scandal  of  our  said  lord 
the  king,  in  contempt  of  our  said  lord  the  king  and 
his  laws;  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  against  the 
peace. 

Second  count. — And  the  jurors  aforesaid,  &c.,  that 
the  said  A.  6.,  being  such  wicked,  seditious,  and  evil- 
disposed  person  as  aforesaid,  and  greatly  disaffected 
to  our  said  lord  the  king,  and  contriving  and  intending 
the  liege  subjects  of  our  said  lord  the  king  |o  incite 
and  move  to  hatred  and  dislike  of  the  person  of  our 
said  lord  the  king  and  the  government  established 
within  this  realm,  on,  &c.,  with  force  and  arms,  at,  &c., 
unlawfully,  wickedly,  maliciously,  and  seditiously,  in 
the  presence  and  hearing  of  divers  liege  subjects  of 
our  said  lord  the  king,  again  did  publish,  utter,  and 
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declare  of  and  concerniiig  our  said  lord  the  king,  and 
his  good>  true,  and  faithful  subjects,  these  words  fol- 
lowing ;  that  is  to  say,  <^  I  (meaning  the  said  A.  6.) 
hope  king  George  the  third  (meaning  our  said  lord 
the  king)  will  soon  be  no  more.  Damnation  to  all 
royalists."     (Conclusion  as  before.) 

Sect.  3. — Form  of  ex  officio  Information  for  ptdflishing 

a  blasphemotis  Libel. 

This  form  will  of  coarse  serre  either  for  an  indict- 
ment or  an  information,  by  supplying  the  requisite 
formal  commencement  and  conclusion. 

That  D.  £.,  late,  &c.,  bookseller,  being  an  evil  dis- 
posed and  wicked  person,  and  disregarding  the  laws 
and  religion  of  this  realm,  and  wickedly  and  profanely 
intending  to  bring  the  holy  Scriptures  and  the  Christian 
religion  into  disbelief  and  contempt  among  all  the  liege 
subjects  of  our  said  lady  the  queen,  did  heretofore,  to 
wit,  on,  &c.,  at,  &c.,  unlawfully  and  wickedly  print  and 
publish,  and  cause  to  be  printed  and  published,  a 
certain  scandalous,  impious,  blasphemous,  and  profane 
libel  of  and  concerning  the  holy  Scriptures  and  the 
Christian  religion,  containing  therein,  amongst  other 
things,  divers  scandalous,  impious,  blasphemous,  and 
profane  matters  of  and  concerning  the  holy  Scriptures 
and  the  Christian  religion,  in  one  part  thereof  accord- 
ing to  the  tenor  and  effect  following ;  that  is  to  say 
[set  out  the  blasphemous  matter^  ;  and  in  another  part 
thereof  according  to  the  tenor  and  effect  following; 
that  is  to  say  [setting  out  other  portion  of  the  libel]  ; 
to  the  high  displeasure  of  Almighty  God ;  to  the  great 
scandal  of  the  Christian  religion ;  to  the  evil  example  of 
all  others  ;  and  against  the  peace  of  our  lady  the  queen, 
her  crown  and  dignity. 
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Sect.  4>« — Form  of  ex  officio  IftformeUion  far  a  Libel 
vpon  the  Judges  cf  Q.  B.  in  their  official  Charadtet, 
tending  to  prejudice  them  and  influence  a  Jury  <m 
an  Indictment  for  Murder, 

That  Id  term,  &c«»  in  the  year,  &c^  in  the 

court  of  our  said  lady  the  queen,  before  the  queen 
herself,  at  Westminster,  the  right  honourable 
then  and  there  being  chief  justice  of  the  said  court, 
and  present  therein,  one  J.  H.  was  brought  into  the 
said  court  in  custody  of  the  keeper  of  her  majesty's 
gaol  at  in  the  county  of  by  virtue 

of  her  majesty's  writ  of  habeas  corpus  before  that  time 
issued  out  of  that  court  for  that  purpose ;  and  the  said 
keeper  did  then  and  there  certify  to  the  said  court  of 
our  said  lady  the  queen,  before  the  queen  herself, 
that  he  the  said  J.  H.,  on,  &c.,  was  committed  unto  the 
custody  of  B.  S.  esquire,  sheriff,  and  of  him  the  said 
keeper,  by  virtue  of  a  warrant  under  the  hand  and  seal 
of  G.  H.  gent,  coroner,  for  the  borough  of 
in  the  said  county,  by  which  warrant  he  the  said  J.  H. 
was  committed,  as  being,  by  an  inquisition  of  twelve 
good  and  lawful  men  of  the  liberties  of  the  said 
borough  of  ,  duly  taken  before  him  as  coroner 

for  the  said  borough,  found  guilty  of  feloniously  killing 
and  murdering  one  P.  L.  at,  &c.,  within  the  said 
liberties,  on,  &c,  then  last  past ;  and  the  said  attorney 
general  (ut  supra),  that  upon  reading  the  deposi- 
tions taken  before  the  coroner  for  the  said  borough 
of  of  the  body  of  the  said  P.  L.,  and  upon 

reading  the  affidavits,  and  hearing  of  counsel  on  both 
sides,  it  was  then  and  there  ordered  by  the  said  court 
of  our  said  lady  the  queen,  before  the  queen  herself, 
at  Westminster,  that  he  said  J.  H.  having  then  in 
the  said  court  given  a  recognizance  for  his  personal 
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appearance  at  the  then  next  assizes  and  general  gaol 
delivery  to  be  holden  in  and  for  the  said  county 
of  ,  should  be  discharged  out  of  the  custody 

of  the  said  keeper,  on  the  occasion  aforesaid;  and  the 
said  attorney  general  of,  &c.,  that  L.  K.  of,  &c.,  in,  &c., 
printer,  well  knowing  the  premises,  being  a  person  of 
depraved  and  wicked  mind,  and  of  a  malicious  temper 
and  disposition,  disregarding  and  despising  the  laws  of 
this  realm,  and  most  unlawfully,  wickedly,  maliciously, 
and  deliberately  devising,  contriving,  and  intending  to 
traduce,  vilify,  and  bring  into  contempt  and  detes- 
tation the  judges  of  the  said  court  of  our  said  lady  the 
queen,  before  the  queen  herself,  and  particularly  the 
said  chief  justice  of  the  said  court,  and  to 

insinuate,  and  as  far  as  in  him  the  said  L.  K.  lay  to 
cause  it  to  be  believed,  that  the  judges  of  the  said 
court  of  our  said  lady  the  queen,  before  the  queen 
herself,  and  particularly  the  said  so  being  such 

justice,  had  acted  arbitrarily,  partially,  and  corruptly 
in  admitting  the  said  J.  H.  to  bail  as  aforesaid,  and 
had  done  that  which  by  law  they  were  not  warranted 
to  do  ;  and  further,  most  unlawfully,  &c.  devising,  &c., 
the  minds  of  the  jurors  who  should  be  returned  and 
impannelled  for  the  trial  of  the  said  J.  H.  at  the  said 
then  next  assizes  and  general  gaol  delivery  to  be 
holden  in  and  for  the  said  county  of,  &c.,  against  the 
said  J.  H.,  and  unjustly  and  wickedly  to  cause  the  said 
jurors  to  find  the  said  J.  H.  guilty  of  the  crime  of 
murder  in  killing  the  said  P.  L.  aforesaid,  that  is  to  say, 
on,  &c.,  in  the  year,  &c.,  with  force  and  arms,  at,  &C.9  in, 
&c.,  most  unlawfully,  wickedly,  and  maliciously  did  print 
and  publish,  and  cause  and  procure  to  be  printed  and 
published,  in  a  certain  newspaper  entitled  the  Hamp- 
shire  Chronicle,  printed  by,  &c.,  number,  &c.,  day  and 
year,  &c.,  of  and  concerning  the  admission  to  bail  of 

R  6 
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the  said  J.  H.  as  aforesaid,  and  of  and  conceraing  the 
judges  of  the  coart  of  our  said  lady  the  queen» 
before  the  queen  herself,  and  of  and  concerning  the 
said  so  being  such  chief  justice  as  aforesaid, 

and  also  of  and  concerning  the  said  J.  H.,  a  certain 
false,  wicked,  scandalous,  infamous,  and  malicious 
libel,  in  the  form  of  a  letter,  according  to  the  tenor 
following;  that  is  to  say  (recite  the  letter);  to  the 
great  scandal,  infamy,  and  disgrace  of  the  judges  of 
the  said  court  of  our  said  lady  the  queen,  before  the 
queen  herself,  and  particularly  of  the  said  so 

being  such  chief  justice  as  aforesaid ;  in  manifest  per- 
version and  violation  of  the  laws  of  this  realm,  and  to 
the  evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  said 
lady  the  queen,  her  crown  and  dignity. 
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The  statute  6&7  Vict.  c.96.  s. 3.  constitutes  as  specific 
offences — 

1.  The  publishing  a  libel  upon  any  other  person, 
with  intent  to  extort  any  money,  or  security  for  money, 
or  any  valuable  thing,  from  such  or  any  other  person, 
or  with  intent  to  induce  any  person  to  confer  or  pro- 
cnre  for  any  person  any  appointment  or  office  of  profit 
or  trust. 

2.  The  threatening  to  publish  any  libel  upon  any 
other  person,  with  such  intent. 

3.  The  threatening  to  print  or  publish  any  maiUr  or 
thing  touching  any  other  person,  with  such  intent. 

4.  The  proposing  to  abstain  from  printing  or  pub- 
lishing any  matter  or  thing  touching  any  other  person, 
with  such  intent. 

5.  The  directly  or  indirectly  offering  to  prevent  the 
printing  or  publishing  of  any  matter  or  thing  touching 
any  other  person,  with  such  intent. 
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These  offences  are  punishable  by  imprisonment,  with 
or  without  hard  labour,  for  any  term  not  exceeding 
three  years. 

The  forms  of  indictments  under  this  section  may  be 
as  follows  :— 

Sect.  1. — For  publishing  a  Libel,  with  Intent  to  extort 
Money,  or  Security  for  Money,  or  valuable  Thing,  or 
an  Appointment  to  an  Office  tf  Profit  or  Trust 

Middlesex,  l  The  jurors  of  our  lady  the  queen  upon 
to  wit     /    their  oath  present  [or,  if  the  proceeding 
be  by  information,  say.  Of  Hilary  term  in  the  year 

of  Queen  Victoria* — Middlesex. — Be  it  remembered, 
that  esq.,  coroner  and  attorney  of  our  present 

sovereign  lady  the  queen,  in  the  court  of  our  said 
lady  the  queen,  before  the  queen  herself,  who  for  our 
said  lady  the  queen  in  this  behalf  prosecuteth  in  his 
own  proper  person,  cometh  here  into  the  court  of  our 
said  lady  the  queen,  before  the  queen  herself,  at  West- 
minster,  on  the  day  of  January  in  this 

same  term,  and  for  our  said  lady  the  queen  giveth  the 
court  here  to  understand  and  be  informed],  that  John 
Styles,  late  of  the  parish  of  in  the  county  of 

Middlesex,  labourer,  on  the  day  of  in 

the  year  of  the  reign  of  our  sovereign  lady  Vic- 

toria, with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfully,  wickedly,  and  mali- 
ciously did  publish  a  certain  false,  scandalous,  mali- 
cious, and  defamatory  libel  of  and  concerning  one 
Thomas  Nokes,  according  to  the  tenor  and  effect  fol- 
lowing; that  is  to  say  [^insert  the  libel  in  the  usual 
manner'^  ;  with  intent  then  and  there  to  extort  from 
the  said  Thomas  Nokes  [or,  if  the  intent  should  he  to 
extort  from  a  relative  or  friend  of  the  party  libelled, 
insert  the  name  accordingly,^  a  certain  sum  of  money. 
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to  wit,  the  sum  of  jflOO  [or  "  a  certain  valuable  security 
"  for  money,  to  wit,  one  promissory  note  of  the  value  of 
"  £iOOy*or  "  a  certain  valuable  thing,  to  wit,  a  diamond 
*<  ring  of  the  value  of  j^lOO,"  or  with  intent  then  and 
there  to  induce  the  said  Thomas  Nokes  to  confer  upon 
one  A.  B.  a  certain  office  of  profit,  to  wit,  the  office 
of  ] ,  against  the  form  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dignity. 

Add  a  common  count.  [^Ifthe  proceeding  he  by  infor- 
motion,  add,  whereupon  the  said  coroner  and  attorney 
of  our  said  lady  the  queen,  for  our  said  lady  the 
queen,  prayeth  the  consideration  of  the  court  here  in 
the  premises,  and  that  due  process  of  law  may  be 
awarded  against  him  the  said  John  Styles  in  this 
behalf,  to  make  him  answer  to  our  '  said  lady  the 
queen  touching  and  concerning  the  premises  afore- 
said.] 

Sect.  2. — Por  threatening  to  publish  a  Libel,  with  Intent 
to  extort  Money,  or  Security  for  Money,  or  valuable 
Tiling,  or  an  Appointment  to  an  Office  of  Profit  or 
Trust. 

Middlesex,  i  The  jurors  of  our  lady  the  queen  upon 
to  wit.     /    their  oath  present  that  John  Styles,  late 
of  the  parish  of  in  the  county  of  Middlesex, 

labourer,  on  the  day  of  in  the  year 

of  the  reign  of  our  sovereign  lady  Victoria,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfully,  wickedly,  and  maliciously  did  threaten 
to  publish  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel  of  and  concerning  one  Thomas  Nokes, 
according  to  the  tenor  and  effect  following,  that  is  to 
say  [^insert  the  libellous  matter  threatened  to  be  pub- 
lished, with  inuendoes,  in  the  ustml  manner']  ;  with  intent 
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then  and  there  to  indace  one  John  Doe  to  confer 
upon  one  Richard  Roe  an  office  of  profit,  to  wit*  the 
office  of  a  clerk  in  the  post  office,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  queen,  her  crown 
and  dignity. 

Sect.  S. — For  threatening  to  print  or  publish  any  Mat- 
ter or  Thing,  wUh  Intent  to  extort  Money,  or  Security 
for  Money,  or  valuable  Thing,  or  an  Appointment  to 
an  Office  of  Profit  or  Trust. 

Middlesex,  i  The  jurors  of  our  lady  the  queen  upon 
to  wit     /   their  oath  present  that  John  Styles,  late 
of  the  parish  of  in  the  county  of  Middlesex, 

labourer,  on  the  day  of  in  the  year 

of  the  reign  of  our  sovereign  lady  Victoria,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfully,  wickedly,  and  maliciously  did  threaten 
to  print  and  publish,  touching  a  certain  other  person, 
to  wit,  one  Thomas  Nokes,  a  certain  matter,  to  wit, 
that  he  the  said  Thomas  Nokes  was  in  insolvent  cir- 
cumstances, and  unable  to  pay  his  just  debts,  with 
intent,  &c.  [as  in  the  foregoing  forms."] 

I  have  assumed  here  that  the  words  '<  matter  or 
**  thing "  are  intended  to  include,  not  only  threats  to 
publish  specific  matters  not  libellous,  but  also  general 
threats  to  publish  any  fact,  without  stating  the  lan- 
guage intended  to  be  used.  If  it  should  be  held  that 
the  rule  which  directs  that  in  all  pleadings  in  defa- 
mation the  defamatory  matter  must  be  set  out  ver- 
batim holds  as  to  indictments  under  this  section,  then 
this  portion  of  the  act  will  probably  be  a  dead  letter. 
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Sect.  4. — For  proposing  to  abstain  from  printing  or 
publishing  any  Matter  or  Thing  touLching  any  other 
Person^  with  Intent  to  extort  any  Money ^  or  Security 
for  Money,  or  valuable  Thing,  or  an  Appointment  to 
any  Office  of  Profit  or  Trust. 

Middlesex,  l  The  jurors  of  our  lady  the  queen  upon 
to  wit.     /   their  oath  present  that  John  Styles,  late 
of  the  parish  of  in  the  county  of  Middlesex, 

labourer,  on  the  day  of  in  the  year 

of  the  reign  of  our  sovereign  lady  Victoria,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfuU)'^,  wickedly,  and  maliciously  did  propose 
to  one  Thomas  Nokes,  to  abstain  from  printing  and 
publishing  of  and  concerning  the  said  Thomas  Nokes 
a  certain  matter  concerning  the  said  Thomas  Nokes, 
to  wit,  that  the  said  Thomas  Nokes  had  been  guilty  of 
fornication  with  one  A.  B.,  on  condition  that  the  said 
Thomas  Nokes  would  then  and  there  pay  to  the  said 
John  Styles  a  large  sum  of  money,  to  wit,  the  sum  of 
j£lOO,  with  intent  thereby  then  and  there  to  extort 
money,  to  wit,  the  said  sum  of  j^lOO,  from  the  said 
Thomas  Nokes,  against  the  form,  &c.  [as  in  the  fore' 
going  forms.'] 

Sect.  5. — For  offering  to  prevent  the  printing  or  pub^ 
lishing  of  any  Matter  or  Thing  touching  any  other 
Person,  with  Intent  to  extort  any  Money ^  or  Security 
for  Money,  or  valuable  Thing,  or  Appointment  to 
any  Office  of  Profit  or  Trust 

Middlesex,  i  The  jurors  of  our  lady  the  queen  upon 
to  wit.     S   their  oath  present  that  John  Styles,  late 
of  the  parish  of  in  the  county  of  Middlesex, 

labourer,  on  the  day  of  in  the  year 

of  the  reign  of  our  sovereign  lady  Victoria,  with  force 
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and  anns»  at  the  parish  aforesaid,  in  the  ooantj  afore- 
said, unlawfully,  wickedly,  and  maliciously  did  offer  to 
one  Thomas  Nokes  to  prevent  the  printing  of  a  certain 
matter  touching  the  said  Thomas  Nokes,  to  wit,  that 
the  said  Thomas  Nokes  was  a  person  of  [whiff,  tory^ 
radical,  or  chariist'X  politics,  with  intent  to  extort,  &c. 
[flw  tit  th€  foregcing  foTm$r^ 

This  example  has  been  adopted  to  show  that  the 
threat  of  publishing  or  abstaining  from  publishing 
matter  in  itself  quite  harmless  or  indifferent  becomes 
criminal,  within  the  meaning  of  the  act,  if  connected 
with  the  intent  to  extort 

*  Nor  is  it  necessary  that  the  threat  should  contein-> 
plate  a  written  or  printed  communication.  A  threat 
to  say  or  repeat,  or  an  offer  to  abstain  from  saying  or 
repeating,  or  to  procure  another  to  abstain  from  say- 
ing or  repeating  (a),  any  matter,  offensive  or  inoffen- 
sive, if  coupled  with  the  intent  to  extort,  falb  within 
the  statute.  Thus  it  is  criminal  to  threaten  to  do  or 
to  offer  not  to  do  that  which  it  is  not  criminal  (within 
the  act)  to  do ;  for  although  the  act  renders  it  a  dis- 
tinct offence  to  publish  a  libel  with  intent  to  extort,  it 
does  not  render  it  criminal  to  publish  any  matter  or 
thing  (not  a  libel)  with  such  intent. 

Sect.  6. — Indictment  for  publishing  a  Libel  knowing 

the  same  to  be  false. 

The  4th  section  of  the  6  &  7  Vict.  c.  96.  inflicts  an 
increase  of  punishment  upon  persons  publishing  de- 
famatory libels,  **  knowing  the  same  to  be  false."  The 
following  is  a  form  of  indictment  under  this  section  of 
the  act,  and  contains  also  an  averment  of  extrinsic 
facts. 

(a)  As  to  what  amounts  to  a  <*  publication,**  see  ante,  p.  135. 
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The  offence  charged  by  this  indictment  is  punish* 
able  by  fine  and  imprisonment,  for  any  term  not 
exceeding  two  years. 

Middlesex,  i  The  jurors  for  our  lady  the  queeti  upon 
to  wit  y  their  oath  present  that  John  Nokes, 
gentleman,  at  the  time  of  publishing  the  false,  scanda- 
lous, malicious,  and  defamatory  libel  herein-after  men- 
tioned, was,  and  long  before  and  from  thence  hitherto 
hath  been  and  still  is,  one  of  the  attorneys  of  the  court 
of  our  lady  the  queen  before  the  queen  herself,  and  in 
the  office,  practice,  and  business  of  an  attorney  hath 
been  during  all  that  time  retained  and  employed  by 
divers  subjects  of  this  realm,  to  prosecute  and  defend 
for  them,  as  their  attorney,  agent,  and  solicitor,  divers 
suits  and  businesses  as  such  attorney,  to  wit,  at  the 
parish  of  B.  in  the  county  of  Middlesex,  and  the  said 
John  Nokes  during  all  that  time  hath  acted  in  the  most 
fair  and  honourable  manner  in  the  exercise  of  his  said 
profession,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid ;  and  that  also  before  the  publishing  of  the 
said  false,  scandalous,  and  defamatory  libel  herein-after 
mentioned,  to  wit,  on  the  third  day  of  August  in  the 
fourth  year  of  the  reign  of  our  sovereign  lady  Victoria, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said 
John  Nokes  was  in  his  business  and  profession  as  an 
attorney  employed  and  retained  by  one  A.  B.  to  com- 
mence and  prosecute  a  certain  suit  and  action  at  law 
on  behalf  of  the  said  A.  B.  against  one  C.  D.,  for  the 
recovery  of  a  certain  sura  of  money  then  and  long 
before  due  to  the  said  A.  B.  from  and  by  the  said  C.  D., 
and  then  remaining  unpaid,  and  the  said  John  Nokes, 
in  pursuance  of  the  instructions  he  then  and  there 
received  from  the  said  A.  B.  in  that  behalf,  and  of  his 
retainer  as  aforesaid,  did  then  and  there  commence 
and  prosecute  the  said  action  against  the  said  C.  D., 
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as  in  duty  he  was  bound  to  do;  but  the  said  John 
Nokes  in  the  prosecution  of  the  said  action,  so  far 
from  acting  with  any  unnecessary  severity  towards  the 
said  C.  D.y  on  the  contrary  thereof  then  and  there 
acted  towards  him  the  said  C.  D.  in  as  lenient  a  manner 
as  was  consistent  with  his  duty  as  attorney  to  the  said 
A.  B.  as  aforesaid ;  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  present,  that  Thomas 
StyleS)  late  of  the  parish  aforesaid,  in  the  county  afore- 
said, grocer,  well  knowing  the  premises,  but  contriving, 
and  wickedly,  maliciously,  and  unlawfully  intending,  to 
aggrieve  and  vilify  the  said  John  Nokes,  and  to  injure 
him  in  his  good  name,  fame,  and  credit,  and  to  bring 
him  into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  all  his  clients  and  neighbours  and  other  good 
and  worthy  subjects  of  this  kingdom,  and  also  to  injure 
the  said  John  Nokes  in  his  said  business  and  profession 
of  an  attorney,  and  to  cause  him  to  be  esteemed  and 
taken  to  be  a  negligent  and  corrupt  practiser  in  his 
said  profession,  and  to  be  a  person  not  fit  to  be  in- 
trusted and  employed  therein,  afterwards,  to  wit,  on 
the  day  of  in  the  year  last  aforesaid, 

with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  falsely,  wickedly,  and  maliciously  did 
write  and  publish,  and  cause  or  procure  to  be  written 
and  published,  in  the  form  of  a  letter  directed  to  the 
said  A.B,,  a  certain  false,  wicked,  malicious,  scandalous, 
and  defamatory  libel  of  and  concerning  the  said  John 
Nokes,  and  of  and  concerning  his  conduct  in  his 
business  and  profession  of  an  attorney,  and  of  and  con- 
cerning the  said  action  so  commenced  and  prosecuted 
against  the  said  C.  D.  by  the  said  John  Nokes,  for  and 
as  the  attorney  of  the  said  A.  B.  as  aforesaid,  and  of 
and  concerning  the  conduct  of  the  said  John  Nokes  as 
attorney  in  the  said  action,  according  to  the  tenor  and 
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effect  following ;  that  is  to  say  [set  out  the  letter,  with 
the  proper  inueDdoes,  showing  its  application  to  the 
prosecutor,  and  to  the  circumstances  already  al]eged3  ; 
he  the  said  Thomas  Styles  at  the  time  he  so  published 
the  said  libel  as  aforesaid  well  knowing  the  same  to  be 
fcdset  to  the  great  scandal,  infamy,  and  disgrace  of  the 
said  John  Nokes ;  to  the  evil  example  of  all  others  in 
the  like  case  offending ;  against  the  form  of  the  statute 
in  such  case  made  and  provided ;  and  against  the  peace 
of  our  lady  the  queen,  her  crown  and  dignity. 

It  will  be  prudent  to  add  a  common  count  for  libel, 
omitting  the  words  printed  in  italics. 
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Sect.  1. — Form  of  Criminallnformation  for  Libel  in 

a  Newspaper. 

The  folio  wing  is  the  form  of  criminal  information 
used  in  Regina  v.  Gregory,  8  A.  &  E.  907. 

Of  Michaelmas  term  in  the  second  year  of  queen 

Victoria. 

-_     ,.         "I  Be  it  remembered,  that  E.  H. L.  esquire, 
jyiiQQiesex.  f  i      ^^  t* 

}    coroner  and    attorney  of  our  present 

sovereign  lady  the  queen,  in  the  court  of  our  said  lady 

the  queen  before  the  queen  herself,  who  for  our  said 

lady  the  queen  in  this  behalf  prosecuteth,  in  his  own 

proper  person  cometh  here  into  the  court  of  our  said 

lady  the  queen  before  the  queen  herself,  at  West^ 

minster>  on  the  22d  day  of  November  in 

this  same  term,  and  for  our  said  lady  the  queen  giveth 

the  court  here  to  understand  and  be  informed,  that 

heretofore,  and  before  the  committing  of  the  several 

offences  by  one  B.  G.,  hereafter  mentioned,  to  wit,  on 
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the  1st  day  of  January  in  the  year  of  our  Lord  1819, 
G.  S.  C,  commonly  called  Marquis  of  B.,  being  then 
sole  and  unmarried,  was  lawfully  married  to  Jane 
daughter  of  G.  Earl  of  G.,  and  had  afterwards,  and 
before  the  committing  the  said  several  offences,  to  wit, 
at  Westminster  in  the  county  of  Middlesex,  divers 
children  by  the  said  Jane  his  wife,  and,  among  others, 
J.  W.  S.  C,  commonly  called  Earl  of  S^  his  eldest  son, 
who,  as  such  eldest  son,  on  the  death  of  the  survivor 
of  the  most  noble  G.  Duke  of  M.,  (the  father  of  the 
said  G.  S.  C.,)  and  the  said  G.  S.  C.  will  be  entitled  to 
the  dukedom  of  M,,  and  the  honours  and  dignities 
appertaining  thereto,  and  to  enjoy  the  benefit  of  cer- 
tain hereditaments,  lands,  and  tenements  of  great 
annual  value,  to  wit,  of  the  annual  value  of  twenty 
thousand  pounds,  to  wit,  at  Westminster  aforesaid  in 
the  county  aforesaid.  And  the  said  coroner  and  attor- 
ney of  our  said  lady  the  queen,  for  our  said  lady  the 
queen,  further  giveth  the  court  here  to  understand  and 
be  informed  that  B.  G.,  late  of  Westminster  aforesaid, 
in  the  county  aforesaid,  gent.,  well  knowing  the  pre- 
mises, but  contriving  and  intending  to  injure  and 
aggrieve  the  G.  S.  C.  in  his  good  name,  fame,  and 
credit,  and  to  cause  it  to  be  suspected  and  believed 
that  the  said  marriage  of  the  said  G.  S.  €•  with  the 
said  Jane  his  wife  was  void  and  invalid,  and  that  the 
said  G.  S.  C.  had  before  such  his  marriage  married  and 
taken  to  wife  a  certain  other  woman,  who  at  the  time 
he  the  said  G.  S.  C.  intermarried  with  the  said  Jane  as 
aforesaid  was  living  [and  further  contriving  to  injure 
and  aggrieve  the  said  Jane,  the  wife  of  the  said  G.  S.  C. 
in  her  good  name,  fame,  and  credit],  and  further  con- 
triving to  injure  and  aggrieve  the  said  J.  W.  S.  €#,  and 
to  cause  it  to  be  suspected  and  believed  that  he  was  a 
bastard,  and  as  such  would  not  as  aforesaid  be  entitled 
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to  the  said  dukedom,  or  the  honours  or  dignities  apper- 
taining thereunto,  or  to  enjoy  the  said  benefit  of  the 
said  hereditaments,  lands,  and  tenements,  or  any  of 
them,  or  any  part  thereof,  heretofore,  to  wit,  on  the 
15th  day  of  July  in  the  year  of  our  Lord  1838,  with 
force  and  arms,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  unlawfully,  falsely,  wickedly,  and  maliciously 
did  print  and  publish,  and  cause  and  procure  to  be 
printed  and  published,  in  a  certain  public  newspaper, 
to  wit,  a  newspaper  called  **  The  Satirist,  or  the  Censor 
<'  of  the  Times,"  a  certain  false,  wicked,  and  malicious 
libel  of  and  concerning  the  said  G.  S.  C,  and  of  and 
concerning  the  said  marriage  of  the  said  G.  S.  C.  with 
the  said  Jane  his  wife,  [and  of  and  concerning  the 
said  Jane,]  and  of  and  concerning  the  said  J.W.  S.C., 
and  of  and   concerning  the   legitimacy  of  the   said 
J.  W.  S«  C,  which  said  false,  wicked,  and  malicious  libel 
is  to  the  tenor  and  effect  following ;  that  is  to  say, — 
*<  A  question  of  legitimacy.  A  very  curious  question  is 
<<  on  the  tapis  of  litigation,  turning  upon  the  validity 
*^  of  a  marriage  by  recognition  and  admission  in  Scot- 
*^  land.    The  facts  are  these :  Some  twenty  years  back 
«•'  the  Marquis  of  B.  (meaning  the  said  G.  S.  C)  eloped 
'<  with  a  lady  (meaning  such  other  woman  as  afore- 
'<  said),  the  daughter  of  a  wealthy  merchant   from 
*<  Ireland,  with  whom  he  (meaning  the  said  G.  S.  C.) 
"  lived  for  several  years,  some  part  of  the  time  in 
<<  Scotland,  where  she  was  received  into  society  as  his 
**  (meaning  the  said  G.  S.  C.'s)  wife.    By  this  lady  he 
'^  (meaning  the  said  G.  S.  C.)  had   a  daughter  now 
<<  living,  and  married  to  a  gentleman  of  fortune.  It  is 
'^  a  fact  not  generally  known  that  the  dukedom  of  M., 
<<  by  a  special  act  of  parliament,  passed  on  the  death  of 
<<  the  son  of  the  first  duke,  on  failure  of  male  issue  is 
*'  continued  in  the  female  line,  and  that  therefore  the 
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''  daughter  to  whom  we  have  alluded,  assumiug  the 
*'  Scotch  contract  to  amount,  which  it  does,  to  a  valid 
<<  marrii^e,  will  on  the  death  of  the  present  Marquis  of 
*^  B.  (meaning  the  said  G.  S.  C.)  and  his  father 
**  (meaning  the  said  G.  Duke  of  M.)  take  the  title  of 
^^  Duchess  of  M^  with  succession  to  her  eldest 'son. 
'*  But  this  depends  on  the  construction  of  the  act  to 
^*  which  we  have  referred,  and  which  forms  the  ground- 
**  work  of  a  portion  of  the  litigatory  proceedings  in 
'^  course  of  commencement.  The  first  step  is  to  esta- 
^'  blish  the  validity  of  the  Scotch  marriage ;  that  being 
**  done,  and  about  which  there  can  exist  no  manner  of 
'^  doubt,  the  next  question  that  arises  is  as  to  the  act 
**  of  parliamient,  how  far  that  goes  to  sustain  the  claim 
^<  set  up  by  the  husband  of  the  daughter  of  the  Marquis 
*<  of  B.  (meaning  the  said  G.  S.  C.)  One  thing  is 
<^  quite  clear,  that  the  confirmation  of  the  marriage  in 
<<  Scotland  invalidates  the  marriage  of  the  Marquis 
<*  with  the  daughter  of  the  Earl  of  G.  (meaning  the 
''  marriage  of  the  said  G.  S.  C.  to  the  said  Jane,  in  the 
^<  introductory  part  of  this  information  mentioned), 
'<  and  bastardizes  the  ofispring  of  that  marriage 
^  (meaning,  among  others,  the  said  J.  W.  S.  C.)  There 
**  is  a  novelty  about  the  case  which  must  create  much 
**  curiosity,  and  an  interest  in  correspondence  with  the 
<^  weight  and  character  of  the  parties  engaged  in  the 
**  proceedings.  As  regards  the  Marquis  of  B.  (mean- 
^  ingthe  said  G.  S.  C),  he  has  no  sort  of  claim  to  our 
**  sympathy.  We  pity  him  not ;  but  we  should  disguise 
*^  our  feelings  if  we  did  not  say  we  pity  the  mar- 
**  chioness  (meaning  the  said  Jane  the  wife  of  the  said 
**  G.  S.  C),  who,  should  the  Scotch  marriage  be  sus- 
*<  tainable,  will  be  placed  in  a  most  distressing  position, 
<<  not  only  as  regards  herself  but  as  relates  to  her 
<<  children,  the  whole  of  whom  (meaning,  among  others, 
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*'  the  said  J.  W.  S.  C.)  will  come  under  the  ban  of 
'^^  illegitimacy;"  to  the  great  damage,  scandal,  and 
disgrace  of  the  said  G.  S.  C.  [and  of  the  said  Jane  his 
wife  and  of  the  said  J.  W.  S,  C]  ;  to  the  evil  example 
of  all  others  in  the  like  case  offending ;  and  against  the 
peace  of  our  said  lady  the  queen,  her  crown  and 
dignity. 

Second  caufU,^  And  the  said  coroner  and  attorney 
of  our  said  lady  the  queen,  for  our  said  lady  the  queen 
further  giveth  the  court  here  to  understand  and  be 
informed,  that  the  said  B.  G.,  further  contriving  and 
intending  as  aforesaid,  heretofore,  to  wit»  on  the  22d 
day  of  July  in  the  year  aforesaid,  with  force  and  arms, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  un- 
lawfully, falsely,  wickedly,  and  maliciously  did  print 
and  publish,  and  cause  and  procure  to  be  printed  and 
published,  in  a  certain  other  public  newspaper,  to  wit, 
a  newspaper  called  ''  The  Satirist,  or  the  Censor  of  the 
**  Times,''  a  certain  other  false,  wicked,  and  malicious 
libel  of  and  concerning  the  said  G.  S.  C,  and  of  and 
concerning  his  marriage  with  the  said  Jane  his  wife 
[and  of  and  concerning  the  said  Jane] ,  and  of  and 
concerning  a  certain  other  marriage  in  and  by  the  said 
libel  assumed  to  have  been  had  by  and  between  the 
said  G.  S«  C.  and  a  certain  other  woman  before  his  said 
marriage  with  the  said  Jane  his  wife  [and  of  and  con- 
cerning the  said  J.  W.  S.  C«],  and  of  and  concerning 
the  legitimacy  of  the  said  J.  W.  S.  C,  which  said  libel 
is  to  the  tenor  and  effect  follo^ving ;  that  is  to  say,-^ 
5<  We  are  asked  by  a  correspondent  and  subscriber  to 
*^  state  our  grounds  of  belief  in  the  story  concerning 
<<  the  Marquis  of  B.  (meaning  the  said  G.  S«  C.)  and 
<(  his  double  marriage.  To  this  we  can  have  no  ob- 
*^  jection.  One  proof  of  the  circumstance  rests  upon 
<<  the  fact  of  the  first  wife  being  still  alive,  and  who 
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^  when  living  with  the  marquis  (meaning  the  said  G« 
**  S.  €•)  in  Scotland  was  introduced  by  him  (meaning 
"  the  said  G,  S.  C.)  to  and  was  received  as  his  wife 
"  by  the  Marquis  of  B.,  Sir  W.  E.,  and  Sir  T.  J.  The 
**  validity  of  the  marriage  (meaning  the  said  marriage 
^^  so  assumed  to  have  been  had  by  and  between  the 
^  said  G.  S.  C.  and  the  said  other  woman,  before  his 
^*  said  marriage  with  the  said  Jane  his  wife,)  cannot  be 
^<  questioned.  It  is  as  good  as  if  the  parties  had  gone 
^*  through  the  ceremonial  in  an  English  church,  and 
<'  being  legal  it  renders  the  second  marriage  (meaning 
*^  the  said  marriage  of  the  said  G.  S.  C.  with  the  said 
^  Jane  his  wife)  a  mere  nullity.  Do  not  proofs  like 
**  these  *  form  strong  grounds  of  belief  in  the  <  story' 
"  relating  to  *  the  double  marriage  ?'  "  to  the  great 
damage,  scandal,  and  disgrace  of  the  said  G.  S.  C. 
[and  of  the  said  Jane  his  wife  and  of  the  said  J.  W.  S. 
C.J  ;  to  the  evil  example  of  all  others  in  the  like  case 
offending ;  and  against  the  peace  of  our  said  lady  the 
queen,  her  crown  and  dignity. 

Third  count — And  the  said  coroner  and  attorney  of 
our  said  lady  the  queen,  for  our  said  lady  the  queen 
further  giveth  the  court  here  to  understand  and  be 
informed,  that  the  said  B.  G.,  further  contriving  and 
intending  to  injure,  prejudice,  and  aggrieve  the  said 
G.  S.  C,  and  to  bring  him  into  public  scandal  and 
disgrace,  and  to  cause  it  to  be  suspected  and  believed 
that  he  had  acted  basely  and  in  an  unworthy  manner  to 
the  said  Jane  his  wife,  and  had  threatened  and  intended 
to  degrade  and  repudiate  her  as  such  his  wife,  and  to 
endeavour  to  cause  it  to  be  suspected  and  believed 
that  the  said  J.  W.  S.  C.  and  his  said  other  children 
by  her  were  illegitimate  and  bastards,  heretofore,  to 
wit,  on  the  29th  day  of  July  in  the  year  aforesaid, 
with  force  and  arms,  at  Westminster  aforesaid,  in  the 
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county  aforesaid^  unlawfully,  falsely,  wickedly,  and 
maliciously  did  print  and  publish,  and  cause  and  pro* 
cure  to  be  printed  and  published,  in  a  certain  other 
public  newspaper,  to  wit,  a  newspaper  called  **The 
**  Satirist,  or  the  Censor  of  the  Times/'  a  certain  other 
false,  wicked,  and  malicious  libel  of  and  concerning  the 
said  G.  S.  C,  and  of  and  concerning  the  said  Jane  his 
his  wife,  and  their  marriage,  and  of  and  concerning 
the  said  J.  W.  S.  C.  and  the  said  other  children  of  the* 
said  G.  S.  C.  and  the  said  Jane  his  wife,  and  the  legiti- 
macy of  the  said  J.  W.  S.  €•  and  the  said  other  children, 
which  said  last-mentioned  libel  is  to  the  tenor  and 
effect  following ;  that  is  to  say,  <*  Lex :  Pooh !  The 
'<  marquis  (meaning  the  said  G.  S.  C.)  must  be  really 
**  very  weak  to  attack  us  on  a  point  of  accusation 
<<  emanating  from  himself.  Has  he  (meaning  the  said 
**  G»  S.  C)  never  on  his  own  part  threatened  a  blow 
*^  up  of  the  whole  affair ;  to  repudiate  the  marchioness 
<<  (meaning  the  said  Jane)  and  bastardize  his  children 
<<  (meaning  the  said  G.  S.  C/s  children  by  the  said 
*<  Jane  his  wife,  and  among  others  the  said  J.  W.  S. 
'<  C.)  ?  If  be  (meaning  the  said  G.  S.  C.)  will  deny 
<<  that  he  ever  did  this,  that  he  (meaning  the  said  G. 
*'  S.  C.)  ever  threatened  the  family  of  his  lady  (mean- 
"  ing  the  family  of  the  said  Jane,  the  said  wife  of  the 
<<  said  G.  S.  C.)  with  an  exposure  to  the  world  of  all 
*<  the  facts,  we  shall  be  content  to  be  branded  as 
<<  libeller  ;*'  to  the  great  damage,  scandal,  and  disgrace 
of  the  said  G.  S.  C,  and  of  the  said  Jane  }na  wife,  and 
of  the  said  J.  W.  S.  C. ;  to  the  evil  example  of  all 
others  in  the  like  case  offending ;  and  against  the  peace 
of  our  said  lady  the  queen,  her  crown  and  dignity. 

Whereupon  the  said  coroner  and  attorney  of  our 
said  lady  the  queen,  for  our  said  lady  the  queen 
prayeth  the  consideration  of  the  court  here  in  the 
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premises,  and  that  due  process  of  law  may  be  awarded 
agaiDst  him  the  said  B.  G.  in  this  behalf,  to  make  him 
answer  to  our  said  lady  the  queen  touching  and  con^* 
teeming  the  premises  aforesaid. 

Sect.  ^^Information  for  siingmg  scurrilotis  Songs. 

The  following  form  of  criminal  information  was 
used  in  the  case  of  Regina  v.  Benfieid  and  others 
(2  Burr*  980.),  for  publishing  scurrilous  songs,  imput* 
ing  want  of  chastity  and  immoral  conduct  to  a  man'8 
children. 

This  offence  is  punishable  with  fine  or  imprisonment 
for  any  term  not  exceeding  one  year,  or  both. 

As  to  the  point  which  arose  upon  the  form  of  this 
information,  see  the  foregoing  treatise,  p.  239, 

That  T.  B.  and  J.  S.,  late  of  the  parish  of 
contriving,  and  unlawfully,  wickedly,  and  maliciously 
intending,  to  disturb,  molest,  and  disquiet  one  D.  C., 
and  to  impair  and  destroy  the  domestic  peace  and 
happiness  he  hath  heretofore  enjoyed  in  his  family,  and 
the  comfort  he  hath  had  in  his  two  children,  John  and 
Jane  C,  and  to  bring  him  into  great  contempt,  scandal, 
infamy,  and  disgrace,  and  to  hurt  and  injure  him  the 
said  D.  C.  in  his  thide  and  business  of  a  grocer,  which 
he  the  said  D.  C.  then  and  there,  to  wit,  at  in 

the  county  of  exercised,  and  for  a  long  time 

before  there  had  exercised  and  followed,  with  great  cre- 
dit and  reputation,  and  thereby  to  reduce  him  the  said 
D.  C.  to  want  and  poverty,  and  also  most  unlawfully, 
wickedly,  maliciously,  falsely,  and  unjustly  contriving, 
devising,  designing,  and  intending  to  traduce,  scan* 
dalize,  and  vilify  them  the  said  J.  C.  and  J.  C«,  son  and 
daughter  of  the  said  D.  C.,  and  them  to  bring  into 
great  contempt,  scandal,  infamy,  and  disgrace,  they 
being  persons  of  good  name,  fame,  credit,  character^ 
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and  reputation,  and  being  persons  of.  honest,  chaste, 
Tirtnous,  and  moral  lives  and  conversation,  and  as  such 
enjoying  the  credit,  respect,  and  esteem  of  their  neigh« 
hours,  and  of  all  honest  subjects  of  our  said  present 
sovereign  lady  the  queen  with  whom  they  the  said  J.  C 
and  J.  C.  were  acquainted,  and  also  most  unlawfully, 
unjustly,  falsely,  wickedly,  and  maliciously  contriving, 
devising,  and  intending  to  represent,  suggest,  insinuate, 
and  cause  it  to  be  believed  that  the  sud  J.  C.  was  a 
dishonest,  immoral,  and  ill-disposed  person,  and  that 
the  said  J.C.  was  a  lewd,  wanton,  dissolute,  disorderly, 
and  ill-disposed  person,  and  had  been  guilty  of  incon- 
tinence, lewdness,  debauchery,  and  fornication,  and 
also  devising  and  contriving  most  unlawfully  and  un- 
justly to  hurt  and  injure  them  the  said  J.  C.  and  J.  C.  in 
their  good  name,  feme,  credit,  character,  and  repu- 
tation, and  to  expose  the  said  J.  C.  and  J.  C.  to  shame, 
infamy,  scandal,  dishonour,  and  disgrace,  and  to  bring 
them  into  hatred,  scorn,  and  contempt  with  all  the 
subjects  of  our  said  lady  the  queen  acquainted  with 
them  the  said  J.  C.  and  J.  C,  Uiey  the  said  T.  B.  and 
J.  S.,  on  the  day  of  in  the 

year  of  the  reign  of  our  said  sovereign  lady  Victoria, 
with  force  of  arms,  at  the  parish*  aforesaid,  in  the 
county  aforesaid,  in  the  public  street  and  queen's 
common  highway,  and  near  unto  the  dwelling  house  of 
him  the  said  D.  C.  there  situate,  with  loud  voice,  and 
in  an  open  and  public  manner,  in  the  presence  and 
hearing  of  divers  subjects  of  our  said  sovereign  lady  the 
queen,  did  unlawfully,  wickedly,  and  maliciously  sing, 
say,  speak,  and  publish,  and  did  cause  to  be  sung,  said, 
spoken,  and  published,  divers  false,  scandalous,  defa- 
matory, libellous,  malicious,  and  obscene  songs,  verses, 
and  matters  of  and  concerning  the  said  J.C.  and  J.C, 
greatly  reflecting  upon  the  morals,  characters,  and 
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Tepatations  of  them  the  said  J.  C.  and  J.  C. ;  in  one 
of  which  said  libellous  songs  of  and  concerning  the 
said  Jane  C.  were  contained  divers  false^  scandalous, 
infamous,  malicious,  and  defamatory  words,  matters, 
and  expressions,  according  to  the  tenor  and  effect  fol- 
lowing ;  that  is  to  say  [here  set  out  the  libellous  song 
eomplained  of,  with  all  necessary  inuendoesj  ;  and  in 
one  other  of  the  said  libellous  songs  of  And  concerning 
the  said  John  C.  were  contained  divers  other  falser 
scandalous,  infamous,  malicious,  and  defamatory  words, 
matters,  and  expressions,  according  to  the  tenor  fol- 
lowing; that  is  to  say  [here  set  out  the  libellous  mat- 
ter, with  necessary  inuendoes]  ;  to  the  great  damage, 
scandal,  infamy,  and  digrace  of  the  said  D.  C,  J.  C, 
and  J.  C. ;  to  the  evil  example  of  all  others  in  like  case 
offending ;  and  against  the  peace  of  our  lady  the  queen, 
her  crown  and  dignity ;  and  therefore  the  said  coroner 
and  attorney  of  our  said  lady  the  queen  prayeth  the 
consideration  of  the  court  here  in  the  premises,  and 
that  due  process  of  law  may  be  awarded  against  them 
the  said  T.  B.  and  J.  S.  in  this  behalf,  to  make  them 
answer  to  our  said  lady  the  queen  touching  and  con- 
cerning the  premises  aforesaid. 

Sect.  3. — Form  of  Information  for  libelling  a  Barrister 

in  his  Conduct  of  a  'Cause. 

That  long  before  and  at  the  time  of  the  composing, 
printing,  and  publishing  of  the  several  scandalous  and 
malicious  libels  and  libellous  prints  herein*after  men- 
tioned, and  also  long  before  and  at  the  several  times 
and  occasions  in  and  by  the  said  libels  and  libellous 
prints  mentioned  and  alluded  to,  W.  G.  esquire  was  a 
counsellor  at  law,  and  was  also  one  of  her  majesty's 
counsel  learned  in  the  law,  and  as  such  counsellor  was 
retained  and  employed  in  prosecuting  and  defending 
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Uiven  causes  and  suits  in  divers  of  her  miyesty's  courts^ 
at  law  for  our  said  lady  the  queen,  and  divers  of  the 
liege  subjects  of  our  said  lady  the  aueen,  to  the  benefit 
and  advantage  of  our  said  lady  the  queen  and  the  same 
subjects,  to  the  advancement  and  promotion  of  justice 
within  this  realm,  and  to  the  honour  and  emolument 
of  him  the  said  W.  G.,  to  wit,  at,  &c. ;  and  that  before 
the  times  of  the  composing,  printing,  and  publishing  of 
the  several  scandalous  and  malicious  libels  and  libellous 
prints  in  the  first  and  second  of  thb  information  herein- 
after mentioned,  to  wit,  on,  &c,  at,  &c,  a  certain 
action,  wherein  one  J.  W.  was  plaintiff,  and  one  S.  C^ 
W.  P^  W.  C,  and  J.  B.  were  defendants,  came  on  to  be 
tried  by  a  jury  of  the  said  county  of  M.,  before  the  right 
honourable  Thomas  Lord  Denman,  the  chief  justice  of 
our  said  lady  the  queen,  assigned  to  hold  pleas  in  the 
court  of  our  said  lady  the  queen  before  the  queen 
herself,  R.K.  gentleman  being  associated  unto  the 
said  chief  justice,  according  to  the  form  of  the  statute 
in  that  case  made  and  provided ;  and  that  upon  that 
occasion  the  said  W.  G.  was  then  and  there  retained 
and  employed,  and  appeared  and  spoke  as  counsel  for 
the  said  J.  W.,  and  then  and  there  behaved  and  con- 
ducted himself  as  such  counsel  as  aforesaid  on  the 
occasion  aforesaid  with  great  probity  and  integrity, 
and  with  a  due  and  earnest  attention  to  the  interest  of 
his  client  the  said  J.  W.,  and  to  the  demands  of  law 
and  justice,  to  wit,  at,  &c. ;  nevertheless  one  J.  R.,  late 
of,  &c.,  well  knowing  the  premises  aforesaid,  but  unlaw- 
fully and  maliciously  deviling  and  intending  to  traduce, 
vilify,  and  defame  the  said  W.  G.  in  his  character  and 
conduct  of  such  counsel  as  aforesaid,  and  to  expose 
him  to  great  and  public  ridicule,  hatred,  and  contempt^ 
and  to  insinuate  and  cause  it  to  be  believed  that  the 
said  W.  G.  had,  o»n  the  occasion  of  the  said  action 
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which  SO  came  on  to  he  tried  as  aforesud,  hehaved 
and  conducted  himself  as  such  counsel  for  tbe  said 
J.  W.  in  a  negligent,  hase,  and  dishonourable  manner, 
and  had  negligently  and  basely  deserted,  neglected, 
abandoned,  and  betrayed,  not  only  the  interest  of  his 
client  the  said  J.  W.,  but  also  the  demands  of  law  and 
justice,  and  thereby  to  injure,  aggrieve,  and  prejudice 
W.  G.  in  his  aforesaid  profession,  and  to  deprive  him 
of  the  emoluments  and  honour  by  him  theretofore 
derived  therefrom  and  enjoyed  therein,  and  also  to 
extort,  demand,  obtain,  and  receive  of  and  from  the 
said  W.  G.  divers  large  sums  of  money  as  an  induce- 
ment to  him  the  said  R.  to  forbear  and  abstain  from 
mentioning,  printing,  and  publishing  the  name  of  him 
the  said  W.  G.  in  a  second  edition  of  the  libel  herein- 
after next  mentioned,  as  the  person  denoted  and  alluded 
to  in  and  by  the  same  libel,  on,  &c.,  at,  &c.,  unlawfully 
and  maliciously  did  compose,  print,  and  publish,  and 
cause  and  procure  to  be  composed,  printed,  and  pub* 
lished,  a  certain  scandalous  and  malicious  libel  of  and 
concerning  the  said  W.  G.,  and  his  character  and  con- 
duct as  such  counsel  as  aforesaid,  and  of  and  con- 
cerning the  said  action  which  so  came  on  to  be  tried 
as  aforesaid,  and  the  character  and  behaviour  of  the 
said  W.  G.  on  that  occasion  and  the  speech  by  him 
then  and  there  delivered  as  such  counsel  of  the 
said  J.  W.  as  aforesaid,  in  which  said  libel  was  and  is 
contained  a  certain  scandalous  and  malicious  print 
relating  and  alluding  to  the  said  action,  and  to  the 
conduct,  speech,  and  behaviour  of  the  said  W.  G.  as 
such  counsel  of  the  said  J.  W.  on  that  occasion,  and 
exhibiting,  amongst  other  things,  the  figures  of  persons, 
that  is  to  say,  several  children,  and  a  man  leading  by 
a  rope  a  certain  other  figure  in  the  dress  of  a  coun« 
seller  at  law,  which  said  last  figure  represented  and 
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was  meant  to  represent  the  said  W.  G^  from  the 
mouth  of  which  said  last-mentioned  figure  the  follow- 
ing words  were  and  are  represented  to  issue  and  pro- 
ceed ;  that  is  to  say,  '*  Good  sir,  pray  let  me  loose,  that 
**  I  may  hide  myself,  and  never  agun  brawl  nonsense, 
<<  and  then  fall  dumb,  in  a  poor  man's  cause ; "  and  in 
which  said  libel  were  and  are  also  contained  divers 
scandalous  and  malicious  matters  of  and  concerning 
the  said  W.  G.,  and  his  character  and  conduct  as  such 
counsel  as  aforesaid,  and  of  and  concerning  the  said 
action  which  so  came  on  to  be  tried  as  aforesaid,  and 
the  conduct  and  behaviour  of  the  said  W.  G.  on  that 
occasion,  and  the  speech  by  him  the  said  W.  G.  then 
and  there  made  and  delivered  as  such  counsel  of  the 
said  J.W.  as  aforesaid,  in  one  part  thereof  to  the 
tenor  and  effect  following ;  that  b  to  say,  **  It  (meaning 
**  the  aforesaid  speech  of  him  the  said  W.  G.)  was  a 
«  speech,  and  when  you've  said  that  that's  all ;  For  it 
<*  was  not  for  his  client  (meaning  the  said  J.  W.),  upon 
"  my  soul.  It  was  not  the  dying  speech.  But  pause  I 
<<  Indeed  it  was  so,  to  the  spirit  of  the  laws ;  For  if 
<'  such  is  both  sustained  and  approved,  Have  mercy 
"  upon  us,  O  my  good  lord ;  For  we  are  at  the  disposal 
"  of  every  base  wretch,"  &c  &c.;  and  in  another  part 
thereof  according  to  the  tenor  and  effect  following;  that 
i^  to  say,  *^  Thou  (meaning  the  said  W.G.)  disgrace  to 
<<  man  I  was  thy  conscience  so  seared.  That  thou  neither 
**  for  justice  nor  for  the  poor  man  cared  ?  "  &c. ;  and  in 
another  part  thereof  to  the  tenor  and  effect  following ; 
that  is  to  say,  ^'  Nay,  111  even  go  further,  not  dreading 
**  defeat,  And  both  in  rhyme  and  reason  throw  out  a 
"  threat,  That  unless  the  wretch  (meaning  the  said 
«  W.  G.)  who  committed  this  offence.  Against  the 
^  laws  of  God,  man,  and  common  sense.  Shall  atone 
<<  for  his  crimes  by  making   restitution,  His  name 
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appears  at  full  length  in  my  next  edition,  Which 
shall  go  from  end  to  end  of  this  noble  nation.  My 
*^  expenses  out  of  pocket,  my  trouble  he  cannot  pay. 
<*  The  poor  man's  loss  and  a  fine  another  way,  To  the 
**  unfortunate  women  who  have  gone  astray,"  &c.  &c. ; 
in  contempt  of  our  said  lady  the  queen  and  her  laws ; 
to  the  great  prejudice  of  the  said  W.  G. ;  to  the  evil 
example  of  all  others  in  the  like  case  offending ;  and 
against  the  peace  of  our  lady  the  queen,  her  crown 
and  dignity. 

Second  count — And  the  said  coroner  and  attorney 
of  our  said  lady  the  queen,  who  prosecutes  as  aforesaid, 
further  gives  the  court  here  to  understand  and  be 
informed,  that  the  said  J.  R.,  well  knowing  the  pre- 
mises aforesaid,  but  again  unlawfully  and  maliciously 
devising  and  intending  to  traduce,  vilify,  and  defame 
the  said  W.  G.,  and  his  character  and  conduct  as  such 
counsel  as  aforesaid,  and  thereby  to  injure  him  in  his 
aforesaid  profession,  on,  &c.,  at,  &c.,  unlawfully  and 
maliciously  did  compose,  print,  and  publish,  and  cause 
to  be  composed,  printed,  and  published,  a  certain  other 
scandalous  and  malicious  libel,  containing  therein 
divers  other  scandalous  and  malicious  matters  of  and 
concerning  the  said  W.  G.,  and  his  character  and  con- 
duct as  such  counsel  as  aforesaid,  and  of  and  con- 
cerning the  said  action  which  so  came  on  to  be  tried 
as  aforesaid,  and  the  conduct  and  behaviour  of  the 
said  W.  G.  on  that  occasion  in  the  speech  by  him  then 
and  there  made  and  delivered  as  such  counsel  of  the 
said  J.  W.  as  aforesaid,  in  one  part  thereof  to  the  tenor 
and  effect  following ;  that  is  to  say,  **  Westminster  Hall 
^*  in  an  Uproar,  or  a  Counsel  (meaning  the  said  W.  G.) 
*^  detected  in  Knavery.  This  day  is  published,"  &c. 
[there  were  four  counts  containing  other  libellous 
matter  in  each]  ;  in  contempt  of  our  said  lady  the 
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queen  and  her  laws ;  to  the  great  prejudioe  of  the  said 
W»  G.;  to  the  evil  example  of  all  others  in  the  like 
case  offending;  and  against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity,  &c. 

Skct.  4.— 7i^  fMowvng  Form  is  for  PubUcaiian  (fa 
LiJM  by  exhibiting  an  J^ffigy* 

This  is  punishable  under  the  5th  section  of  the  act 
6  &  7  Vict  c.  96.  with  fine  or  imprisonment,  or  both; 
the  imprisonment  not  to  exceed  the  term  of  one  year. 

That  one  of  in  the  county 

of  labourer,  heretofore,  to  wit,  on  the 

day  of  in  the  year  at  the  parish  of 

in  the  county  aforesaid,  unlawfully,  wickedly,  and 
maliciously  did  make  and  cause  and  procure  to  be 
made  a  certain  gibbet  and  gallows,  and  also  a  certain 
effigy  or  figure  intended  to  represent  the  said  J.  N., 
and  then  and  there  unlawfully,  wickedly,  and  mali- 
ciously did  erect,  set  up,  and  fix,  and  cause  and  pro- 
cure to  be  erected,  set  up,  and  fixed,  the  said  gibbet 
and  gallows  in  a  certain  yard  and  place  near  unto  a 
common  highway  there  situate,  called  and 

near  to  a  certain  ferry  called  the  Horse  Ferry,  where 
the  said  J.  N.  was  used  and  accustomed  to  ply  in  the 
way  of  his  trade  and  business  of  a  waterman,  and  then 
and  there  unlawfully,  wickedly,  and  maliciously  did 
hang  up  and  suspend,  and  cause  and  procure  to  be 
hung  up  and  suspended,  the  said  effigy  to  and  upon 
the  said  gibbet  and  gallows,  with  the  name  of  the  said 
J.  N.  inscribed  on  a  piece  of  wood  and  affixed  to  the 
3aid  effigy,  together  with  divers  scandalous  inscriptions 
and  devices  affixed  upon  and  about  the  same,  reflecting 
on  the  character  of  the  said  J.  N.,  and  did  then  and 
there  keep  and  continue,  and  cause  and  procure  to  be 
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kept  and  continued,  the  said  gibbet  and  gallows  so 
erected  and  set  up  as  aforesaid,  with  the  said  effigy 
and  figure  hung  up  and  suspended  to  and  from  the 
same  as  aforesud,  together  with  the  several  inscrip- 
tions and  devices  as  aforesaid  so  affixed  as  aforesaid, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  four 
days  then  next  following,  and  during  all  that  time 
nnlawfully,  wickedly,  and  maliciously  did  then  and 
there  publish  and  expose  the  said  gibbet  and  gallows, 
with  the  said  effigy  and  figure  thereon,  to  the  sight 
and  view  of  divers  good  and  worthy  subjects  of  our 
said  lady  the  queen  passing  and  repassing  in  and  along 
the  highway  aforesaid ;  to  the  great  scandal,  infamy, 
and  disgrace  of  the  said  J.  N. ;  to  the  evil  example  of 
aU  others  in  the  like  case  ofiending ;  and  against  the 
peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Sect.  5. —  The  following  is  a  Form  of  Indictment  for 
a  Libel  in  the  Form  of  a  Letter. 

Middlesex,  1  The  jurors  for,  &c.,  upon  their  oath,  pre- 
to  wit     J    sent  that  M.  A.,  now  Baroness  N.  in  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land called  Ireland,  late  of  W.  i]jL  the  county  of , 

being  a  person  of  an  evil,  wicked,  and  malicious  mind 
and  disposition,  and  wilfully,  wickedly,  and  maliciously 
devising  and  intending  as  much  as  in  her  lay  to  tra- 
duce, scandalize,  vilify,  and  defame  L.  W.,  a  good, 
peaceable,  and  worthy  subject  of  our  said  lord  the 
king,  and  to  bring  her  into  great  contempt,  on,  &c.,  in 
the  fourth  year  of  the  reign,  &c.,  with  force  and  arms, 
at  W.  aforesaid  in  the  county  aforesaid,  of  her  great 
malice,  hatred,  and  ill-will  towards  the  said  L.  W.,  wil- 
fully, wickedly,  and  maliciously  did  compose  and  write 
a  certain  false,  scandalous, 'maliciousi  and  defamatory 
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tibel  in  the  form  of  a  letter  addressed  to  one 
of  and  concerning  the  said  L.  W.  (that  is  to  say) 
[uMcrf  Ae  kbef] ;  which  said  false,  scandalous,  mali- 
cioosy  and  defamatory  libels  she  the  said  M.  A^  after« 
wards,  to  wit*  on,  &e^  at,  &c,  wilfolly,  wickedly,  and 
maliciously  did  send  and  cause  to  be  sent  to  the  said 
and  did  thereby  then  and  there  wilfully, 
wickedly,  and  maliciously  publish  and  cause  to  be 
published  the  said  libel ;  to  the  great  damage,  scandal, 
infamy,  and  disgrace  of  the  said  L.  W.;  in  contempt 
of,  &e^  and  his  laws ;  to  the  evil,  &c. ;  and  against  tbe 
peace,  &e. 
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CHAPTER  VIII. 

FORM  OF  FLEA  UNDER  THE  STATUTE  IN  CRIMINAL 
FROCEEDIN6S  FOR  DEFAMATION. 

The  sixth  section  of  the  statute  6  &  7  Vict  c.  96. 
enacts,  that  upon  the  trial  of  an  indictment  or  infor- 
mation for  a  defamatory  libel  the  defendant  may 
plead  that  the  matters  charged  were  true,  and  that 
it  was  for  the  public  benefit  that  they  should  be 
published. 

The  following  is  a  form  of  plea  under  this  section  of 
the  statute. 

In  the  Central  Criminal  Court 
[Or,  if  by  information, — In  the  Queen's  Bench.] 

The  Queen  against  Thomas  Styles. 

And  now  the  said  Thomas  Styles,  in  his  own  proper 
person,  comes  into  court  here,  and  having  heard  the 
said  indictment  (or  information)  read,  and  protesting 
that  he  is  not  guilty  of  the  premises  charged  in  the 
9aid  indictment  (or  information),  or  any  part  thereof, 
nevertheless,  according  to  the  force,  form,  and  effect 
of  the  statute  in  such  case  made  and  provided,  says, 
that  the  said  libel  in  the  said  indictment  (or  infor- 
mation) mentioned  was  published  by  the  said  defen- 
dant after  the  passing  of  an  act  of  parliament,  intituled, 
&C.,  to  wit,  on  the  day  and  year  in  the  said  indictment 
mentioned,  and  not  otherwise,  and  that  before  the 
composing,  printing,  and  publishing  of  the  said  libel, 
to  wit,  on  the  day  of  in  the  year  of 

the  reign  of  our  sovereign  lady  Victoria,  in  the  parish 
of  Saint  Marylebone  in  the  county  of  Middlesex,  the 
said  John  Nokes  in  the  said  indictment  (or  information) 
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mentionedy  did  felonioiuly  steal,  take,  and  cany  swslj 
certain  goods  and  cbatteb,  to  wit,  twenty  poundbs 
weight  of  lead  of  the  said  Thomas  Styles,  of  great 
value^  to  wit,  of  the  yalae  of  twenty  shillings  of  cur- 
rent coin  of  the  realm;  wherefore  the  said  Thomas 
Styles,  at  the  said  time  and  place  in  the  said  indict- 
ment (or  information)  mentioned,  did  compose,  print, 
and  publish,  of  and  concerning  the  said  John  Nokes, 
the  said  libel  in  the  said  indictment  (or  informatioii^ 
mentioned,  with  intent  and  in  order  that  the  said  John 
Nokes  might  be  lawfully  apprehended  for  the  felony 
aforesaid ;  and  the  said  Thomas  Styles  further  saitfa^ 
that  it  was  for  the  public  benefit  that  the  matters 
charged  in  the  said  libel  in  the  said  indictment  (or 
information)  mentioned  should  be  published  as  afore- 
said, and  that  the  particular  fact  by  reason  whereof  it 
was  for  the  public  benefit  that  the  said  matters  charged 
should  be  published  as  aforesaid  was  and  is,  that  the 
said  libel  was  composed,  printed,  and  published  by  the 
said  Thomas  Styles  as  in  the  said  indictment  (or  infor- 
mation) b  mentioned  in  order  to  the  lawful  appre- 
hension of  the  said  John  Nokes,  who  then  and  there 
was  guilty  of  the  felony  herein-before  mentioned ;  and 
this  the  said  Thomas  Styles  is  ready  to  verify;  where- 
fore he  prays  judgment  of  the  court  here,  and  that  he 
may  be  dismissed  and  discharged  of  the  premises  in 
the  said  indictment  (or  information)  above  specified. 

(Defendant's  signature.) 

The  particular  circumstances  pleaded  in  the  above 
form  might  be  given  in  evidence  under  the  plea  of  not 
guilty,  since,  if  the  statement  of  the  plea  be  true,  the 
libel  was  a  privileged  communication  (see  ante,  p.  44*). 
This  form  will,  however,  sufficiently  mark  the  only 
points   in  which   the    plea   of  justification    in   cri* 
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minal  varies  from  that  in  civil  proceedings ;  namely, 
the  formal  commencement  and  conclusion,  the  state- 
ment of  venue,  and  the  allegation  that  the  publication 
was  for  the  public  benefit,  with  the  facts  by  reason 
whereof  it  was  so. 

If  the  defendant  fails  in  proving  this  plea  he  pays 
costs  to  the  prosecoitor.    6  &  7  Vict  c.96.  sect.  8. 
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CHAPTER  IX. 


FORM   OF   RBPLICATIOK    UNDER    THE    STATUTE    IN 
CRIMINAL  PROCEEDINGS  FOR  DEFAMATION. 

The  following  is  offered  as  a  form  of  replication  to  the 
foregoing  plea. 

In  the  Central  Criminal  Court 
[Or,— In  the  Queen's  Bench.] 

The  Queen  v.  Thomas  Styles. 

And  hereupon  [the  clerk  of  the  arraigns, 

or  the  master  of  the  crown  of&ce»  as  the  case  may  be], 
who  prosecutes  for  our  said  lady  the  queen,  comes  and 
says,  that  for  and  notwithstanding  any  thing  in  the 
said  plea  of  the  said  Thomas  Styles  by  him  above 
pleaded,  the  said  Thomas  Styles  ought  not  to  be  dis- 
missed and  discharged  of  the  premises  in  the  said 
indictment  (or  information)  above  specified,  because 
he  the  said  according  to  the  force,  form,  and 

effect  of  the  statute  in  such  case  made  and  provided, 
denies  the  whole  of  such  plea,  and  says  that  the  said 
plea  and  matters  therein  stated  are  not  true  in  substance 
and  in  fact ;  and  this  he  prays  may  be  inquired  of  by 
the  country. 
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4  &  5  Will.  &  Mar.  c.  18. 

An  act  to  prevent  malicious  informcOions  in  the  court 
of  King^s  Bench^  and  for  the  more  easy  reversal  of 
outlawries  in  the  same  court* 

Whereas  divers  malicious  and  contentious  persons 
have$  more  of  late  than  in  times  past,  procured  to  be 
exhibited  and  prosecuted  informations  in  their  majesties 
court  of  King's  Bench  at  Westminster  against  person? 
in  all  the  counties  of  England  for  trespasses,  batteries, 
and  other  misdemeanors,  and  after  the  parties  so  in- 
formed against  have  appeared  to  such  informations,  and 
pleaded  to  issue,  the  informers  do  very  seldom  proceed 
any  further,  whereby  the  persons  so  informed  against 
are  put  to  great  charges  in  their  defence ;  and  although 
at  the  trials  of  such  informations  verdicts  are  given  for 
them,  or  a  noli  prosequi  be  entered  against  them,  they 
have  no  remedy  for  obtaining  costs  against  such  in- 
formers :  and  whereas  divers  persons  are  prosecuted 
in  the  said  court  of  King's  Bench  to  outlawries  for 
debts,  trespasses,  and  other  misdemeanors,  and  there  is 
no  reversing  such  outlawries  but  by  the  personal  appear^ 
ance  of  the  persons  outlawed,  so  that  the  person? 
arrested  upon  such  outlawries  (if  poor)  lie  in  prison  till 
their  deaths,  but  if  able,  it  costs  them  very  dear  to 
reverse  the  same  outlawries ;  for  remedy  whereof  be  it 
enacted  by  the  kiHg  and  queen's  most  excellent  majes- 


404 


APPENDIX,  N<>1. 


ties,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  the  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  samey 
that  from  and  after  the  first  day  of  Easter  term  whicli 
shall  be  in  the  year  of  our  Lord  one  thousand   six 
hundred  ninety  and  three,  the  clerk  of  the  crown  in  the 
said  court  of  King's  Bench  for  the  time  being  shall  not, 
without  express  order  to  be  given  by  the  said  court  in 
open  court,  exhibit,  receive,  or  file  any  information  for 
any  of  the  causes  aforesaid,  or  issue  out  any  process 
thereupon,  before  he  shall  have  taken,  or  shall  have 
delivered  to  him,  a  recognizance  from  the  person  or 
persons  procuring  such  information  to  be  exhibited, 
with  the  place  of  his,  her,  or  their  abode,  title,  or  pro* 
fession,  to  be  entered  to  the  person  or  persons  against 
whom  such  information  or  informations  is  or  are  to  be 
exhibited,  in  the  penalty  of  twenty  pounds,  that  he,  she, 
or  they  will  effectually  prosecute  such  informations  or 
information,  and  abide  by  and  observe  such  orders  as 
the  said  court  shall  direct,  which  recognizance  the  said 
clerk  of  the  crown,  and  also  every  justice  of  the  peace 
of  any  county,  city,  franchise,  or  town    corporate 
(where  the  cause  of  any  such  information  shall  arise^, 
are  hereby  empowered  to  take,  after  the  taking  whereof 
by  the  said  clerk  of  the  crown,  or  the  receipt  thereof 
from  any  justice  of  the  peace,  the  said  clerk  of  the 
isrown  shall  make  an  entry  thereof  upon  record,  and 
shall  file  a  memorandum  thereof  in  some  public  place 
in  his  office,  that   all  persons  may  resort  thereunto 
without  fee ;  and  in  case  any  person  or  persons  against 
whom  any  information  or  informations  for  the  causes 
aforesaid   or  any  of  them  shall  be  exhibited  shall 
appear  thereunto  and  plead  to  issue,  and  that  the  prose- 
cutor or  prosecutors  of  such  information  or  informa- 
tions, shaU  not  at  his  and  their  own  proper  costs  and 
charges,  within  one  whole  year  next  after  issue  joined 
therein,  procure  the  same  to  be  tried,  or  if  upon  such 
trial  a  verdict  pass  for  the  defendant  or  defendants,  or 
in  case    the  said  informer  or  informers  procure  a 
noli  prosequi  to  be  entered,  then  in  any  of  the  said 
cases  the  said  court  of  King's  Bench  is  hereby  autho- 
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rized  to  award  to  the  said  defendant  and  defendants  his, 
her,  or  their  costs,  unless  the  judge  before  whom  such 
information  shall  be  tried  shall  at  the  trial  of  such  in<« 
formation,  in  open  court,  certify  upon  record  that  there 
was  a  reasonable  cause  for  exhibiting  such  information ; 
and  in  case  the  said  informer  or  informers  shall  not 
within  three  months  next  after  the  said  costs  taxed,  and 
demand  made  thereof,  pay  to  the  said  defendant  or 
defendants  the  said  costs,  then  the  said  defendant  and 
defendants  shall  have  the  benefit  of  the  said  recogni- 
zance, to  compel  them  thereunto. 

And  for  the  more  easy  and  speedy  reversing  of 
outlawries  in  the  said  court,  be  it  enacted  by  the 
authority  aforesaid,  that  from  and  after  the  said  first 
day  of  Easter  term  no  person  or  persons  whatsoever 
who  are  or  shall  be  outlawed  in  the  said  court,  for 
any  cause,  matter,  or  thing  whatsoever  (treason  and 
felony  only  excepted),  shall  be  compelled  to  come  in 
person  into  or  appear  in  person  in  the  said  court  to 
reverse  such  outlawry,  but  shall  or  may  appear  by 
attorney,  and  reverse  the  same,  without  bail  in  all 
cases  (except  where  special  bail  shall  be.  ordered  by 
the  said  court). 

And  be  it  further  enacted  by  the  authority  afore* 
said,  that  if  any  person  or  persons  outlawed  or  here- 
after to  be  outlawed  in  the  said  court  (other  than  for 
treason  and  felony)  shall  from  and  after  the  said  first 
day  of  Easter  term  be  taken  and  arrested  upon  any 
capias  utlagatum  out  of  the  said  court,  it  shall  and 
may  be  lawful  to  and  for  the  sheriff  or  sheriffs  who 
hath  or  shall  have  taken  and  arrested  such  person  and 
persons  (in  all  cases  where  special  bail  is  required  by 
the  said  court)  to  take  an  attorney's  engagement 
under  his  hand  to  appear  for  the  said  defendant  or 
defendants,  and  to  reverse  the  said  outlawries,  and 
thereupon  to  discharge  the  said  defendant  and  defen-^ 
dants  from  such  arrest;  and  in  those  cases  where 
special  bail  is  required  by  the  said  court  the  said 
sheriff  and  sheri£&  shall  and  may  take  security  of  the 
said  defendant  or  defendants  by  bond,  with  one  or 
more  sufficient  surety  or  sureties,  in  the  penalty  of 
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double  the  sum  for  which  special  bail  is  required,  and 
no  more,  for  his,  her,  or  their  appearance  by  attorney 
in  the  said  court  at  the  return  of  the  said  writ,  and 
to  do  and  perform  such  things  as  shall  be  required  by 
the  said  court,  and  after  such  bond  taken  to  discharge 
the  said  defendant  or  defendants  from  the  said  arrests. 

And  be  it  further  enacted  by  the  authority  afore- 
said, that  if  any  person  or  persons  outlawed  as  afore- 
said, and  taken  and  arrested  upon  a  capias  utlagatum, 
shall  not  be  able  within  the  return  of  the  said  writ  to 
give  security  as  aforesaid  in  cases  where  special  bail 
is  required,  so  as  he  or  they  are  committed  to  gaol 
for  default  thereof,  that  whensoever  the  said  prisoner 
or  prisoners  shall  find  sufficient  security  to  the  sheriff 
or  sheriffs  in  whose  custody  he  or  they  shall  be,  for 
his  or  their  appearance  by  attorney  in  the  said  court 
at  some  return  in  the  term  then  next  following,  to 
reverse  the  said  outlawry  or  outlawries,  and  to  do  and 
perform  such  other  thing  and  things  as  shall  be  re« 
quired  by  the  said  court,  it  shall  and  may  be  lawful 
to  and  for  the  said  sheriff  and  sheriffs,  after  such  secu- 
rity taken,  to  discharge  and  set  at  liberty  the  said 
prisoner  and  prisoners  for  the  same ;  any  law  or  usage 
to  the  contrary  notwithstanding. 

Provided  that  nothing  in  this  act  relating  to  informa- 
tions shall  extend  or  be  construed  to  extend  to  any 
other  informations  than  such  as  are  or  shall  be  ex- 
hibited in  the  name  of  their  majesties  coroner  or 
attorney-  in  the  court  of  King's  Bench  for  the  time 
being  (commonly  called  the  master  of  the  crown 
office);  any  thing  in  the  said  act  contained  to  the 
contrary  notwithstanding. 

And  be  it  further  enacted  by  the  authority  afore- 
said, that  upon  the  demise  of  any  king  or  queen  of 
this  realm  all  pleas  to  informations  in  the  said  court 
shall  stand  and  be  good  in  law  without  calling  defen- 
dants to  plead  again  to  the  same,  unless  the  de^ndants 
desire  so  to  do,  and  make  request  to  the  said  court 
for  that  purpose  within  five  months  next  after  such 
demise;  any  law  or  usage  to  the  contrary  notwith- 
standing. 
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An  act  to  remove  doubts  respecting  the  fwnctwns  of 

juries  in  cases  of  libel. 

Whereas  doubts  have  arisen  whether  on  the  trial  of 
an  indictment  or  information  for  the  making  or  pub- 
Ibhing  any  libel,  where  an  issue  or  issues  are  joined 
between  the  king  and  the  defendant  or  defendants,  on 
the  plea  of  not  guilty  pleaded,  it  be  competent  to  the 
jury  impannelled  to  try  the  same  to  give  their  verdict 
upon  the  whole  matter  in  issue :  be  it  therefore 
declared  and  enacted  by  the  king's  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons/  in  this 
present  parliament  assembled,  and  by  the  authority  of 
the  same,  that  on  every  such  trial  the  jury  sworn  to 
try  the  issue  may  give  a  general  verdict  of  guilty  or 
not  guilty  upon  the  whole  matter  put  in  issue  upon 
such  indictment  or  information,  and  shall  not  be 
required  or  directed,  by  the  court  or  judge  before 
whom  such  indictment  or  information  shall  be  tried, 
to  find  the  defendant  or  defendants  guilty  merely  on 
the  proof  of  the  publication  by  such  defendant  or 
defendants  of  the  paper  charged  to  be  a  libel,  and  of 
the  sense  ascribed  to  the  same  in  such  indictment  or 
information. 

2.  Provided  always,  that  on  every  such  trial  the 
court  or  judge  before  whom  such  indictment  or  infor- 
mation shall  be  tried  shall,  according  to  their  or  bis 
dbcretion,  give  their  or  his  opinion  and  directions  to 
the  jury  on  the  matter  in  issue  between  the  king  and 
the  defendant  or  defendants,  in  like  manner  as  in  other 
criminal  cases. 

3.  Provided  also,  that  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  prevent  the  jury 
from  finding  a  special  verdict,  in  their  discretion,  as  in 
•ther  criminal  oases. 

4.  Provided  also,  that  in  case  the  jury  shall  find  the 
defendant  or  defendants  guilty  it  shall  and  may  be 
lawful  for  the  said  defendant  or  defendants  to  move  in 
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arrest  of  judgmenty  on  rach  ground  and  in  such 
manner  as  by  law  he  or  they  might  have  done  before 
the  paaring  of  this  act ;  any  thing  herein  contained  to 
the  contrary  notwithstanding. 


S8  Geo.  3.  c  78. 


An  ad  far  preventing  the  muchirfe  arising  from  the 
printing  and  publishing  newspapers^  and  papers  <f 
a  iihe  nature^  by  persons  not  known ;  and  for  regu' 
kiting  the  printing  and  publication  of  such  papers  in 
other  respects. 

Whereas  it  is  expedient  that  regulations  should  be 
provided  touching  publications  of  the  nature  herein* 
after  mentioned ;  be  it  therefore  enacted  by  the  king's 
most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  no  person  shall,  after  forty 
days  from  the  passing  of  this  act,  print  or  publish,  or 
cause  to  be  printed  or  published,  any  newspaper  or 
other  paper  containing  public  news  or  intelligence, 
or  serving  the  purpose  of  a  new^aper,  until  an  affidavit 
or  affidavits,  or  affirmation  or  affirmations,  made   and 
signed  as  herein-after  mentioned,  shall  be  delivered  to 
the  commissioners  for  managing  his  majesty's  stamp 
duties  at  their  head  office,  or  to  some  of  their  officer 
or  officers  in  the  respective  towns  and  at  the  respective 
offices  which  shall  be  named  and  appointed  by  the  said 
commissioners    for   the    purpose  of   receiving    such 
affidavits  or  affirmations,  (but  which   shall   not    be 
required  to  be  upon  stamped  paper,)  containing  the 
several  matters  and  things  herein -after  for  that  purpose 
specified  and  mentioned. 

2.  And  be  it  further  enacted,  that  «uch  affidavit  or 
affidavits,  affirmation  or  affirmations,  shall  specify  and 
set  forth  the  real  and  true  names,  additions,  descrip- 
tions, and  places  of  abode  of  all  and  every  person  and 
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persons  who  is  and  are  intended  to  be  the  printer  and 
printers,  publisher  and  publishers,  of  the  newspaper  or 
other  paper  mentioned  in  such  affidavit  or  affidavits, 
or  affirmation  or  affirmations,  and  of  all  the  proprietors 
of  the  same,  if  the  number  of  such  proprietors,  exclu- 
sive of  the  printer  and  publisher,  does  not  exceed  two, 
and  in  case  the  same  shall  exceed  such  number  then 
of  two  of  such  proprietors,  exclusive  of  the  printer 
and  publisher,  and  also  the  amount  of  the  proportional 
shares  of  such  proprietors  in  the  property  of  the  news- 
paper or  other  paper,  and  the  true  description  of  the 
house  or  building  wherein  any  such  paper  is  intended 
%o  be  printed,  and  likewise  the  title  of  such  paper. 

3.  Provided  always,  and  be  it  further  enacted,  that 
in  every  case  where  the  number  of  such  proprietors, 
exclusive  of  the  printer  and  publisher,  does  exceed  two, 
the  names  of  two  proprietors,  the  amount  of  each  of 
whose  proportional  shares  in  the  property  of  such 
newspaper  or  other  paper  shall  not  be  less  than  the 
proportional  share  of  any  other  proprietor,  exclusive 
of  the  printer  and  publisher,  shall  be  specified  and  set 
forth  in  such  affidavit  or  affidavits,  affirmation  or 
affirmations. 

4.  And  be  it  further  enacted,  that  an  affidavit  or 
affirmation,  affidavits  or  affirmations,  of  the  like  import, 
shall  be  made,  signed,  and  given  in  like  manner,  as 
often  as  any  of  the  printers,  publishers,  or  proprietors 
named  in  such  affidavits  or  affirmations  shall  be 
changed,  or  shall  change  their  respective  places  of 
abode,  or  their  printing  house,  place,  or  office,  and  as 
often  as,  the  title  of  the  paper  shall  be  changed,  and 
as  often  as  the  commissioners  for  managing  the  stamp 
duties  shall  see  reasonable  cause  for  requiring  such 
affidavit  or  affirmation  to  be  made,  signed,  and  sworn 
or  affirmed,  and  shall  give  notice  that  they  do  require 
the  same,  such  notice  to  be  left  at  such  place  as  is 
mentioned  in  the  affidavit  or  affirmation  last  delivered 
as  the  place  at  which  the  newspaper  or  other  paper  to 
which  such  notice  shall  relate  is  printed. 

5>  And  be  it  further  enacted,  that  every  such  affi« 
davit  or  affirmation  shall  be  in  writing,  and  signed  by 
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the  penon  or  persons  making  tJie  same,  and  shall  be 
taken  by  any  one  or  more  of  the  said  commissionersy 
or  by  any  officer  specially  appointed  by  the  said  com- 
missioners to  receive  such  auffidavits  or  affirmations  as 
aforesaid,  which  commissioners  and  other  officers  are 
hereby  authorized  to  take  such  affidavits  upon  the  oath 
of  the  person  or  persons  making  the  same,  and  such 
affirmations  in  the  case  of  persons  commonly  called 
quakers. 

6.  And  be  it  further  enacted,  that  where  the  persons 
concerned  as  printers  and  publishers  of  any  newspaper 
or  other  such  paper  as  aforesaid,  together  with  such 
number  of  proprietors  as  are  herein* before  required  to 
be  named  in  such  affidavits  or  affirmations  as  aforesaid, 
shall  not  altogether  exceed  the  number  of  four  persons^ 
the  affidavit  or  affirmation  hereby  required  shall  be 
sworn  or  affirmed  and  signed  by  all  the  said  persons 
who  are  adult;  and  when  the  number  of  ail  such 
persons  shall  exceed  four,  the  same  shall  be  signed  and 
sworn  or  affirmed  by  four  of  such  persons,  if  so  many 
of  them  are  adult,  or  by  so  many  of  them  as  are  adult^ 
but  the  same  shall  contain  the  real  and  true  names, 
descriptions,  and  places  of  abode  of  all  and  every 
person  and  persons  who  is  and  are  or  ai*e  intended 
to  be  the  printer  and  printers,  publisher  and  pub- 
lishers, and  of  so  many  of  the  proprietors  as  are  herein* 
before  for  that  purpose  mentioned,  of  such  news* 
paper  or  other  such  paper  as  aforesaid ;  and  the 
person  and  persons  so  signing  and  swearing  to  the 
truth  of  such  affidavit  or  affirmation  in  the  last-men<» 
tioned  case  shall  and  are  hereby  required  to  give  notice 
within  seven  days  after  such  affidavit  or  affirmation 
shall  be  so  delivered  as  aforesaid,  to  each  of  the  per^ 
sons  not  signing  and  swearing  or  affirming  sach  affi<' 
davit  or  affirmation,  but  named  therein  as  a  proprietor, 
printer,  or  publisher  of  such  newspaper  or  other  paper 
as  aforesaid,  that  he  or  they  are  so  named  therein ; 
and  in  (^e  of  neglect  to  give  such  notice  each  and 
every  person  who  has  so  signed  and  sworn  or  affirmed 
such  affidavit  or  affirmation  shall  forfeit  and  lose  the 
sum  of  fifty  pounds. 
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7.  And  be  it  farther  enacted,  that  if  any  person 
shall  knowingly  and  wilfully  print  or  publish,  or  cause 
to  be  printed  or  published  or  shall  knowingly  and 
wilfully,  either  as  a  proprietor  thereof  or  otherwise, 
sell,  vend,  or  deliver  out  any  newspaper  or  other  such 
paper  as  aforesaid,  such  affidavit  or  affirmation,  or 
affidavits  or  affirmations,  containing  such  matters  and 
things  as  are  required  by  this  act  to  be  therein  con- 
tained, not  having  been  duly  signed,  sworn,  or  affirmed, 
and  delivered,  and  as  often  as  by  this  act  is  required, 
or  any  other  matter  or  thing  required  by  this  act  to  be 
done  or  performed  according  to  this  act  not  having 
been  done  or  performed,  such  person  shall  forfeit  and 
lose  for  every  such  act  done  the  sum  of  one  hundred 
pounds. 

8.  And  be  it  further  enacted,  that  if  any  person  or 
persons  making  such  affidavit  or  affirmation  as  in  and 
by  this  act  is  required  to  be  made  shall  knowingly  and 
wilfully  insert  or  set  forth  therein  the  name  or  names, 
addition  or  additions,  place  or  places  of  abode/  of  any 
person,  as  proprietor,  printer,  or  publisher  of  any 
newspaper  or  other  such  paper  as  aforesaid  to 
which  such  affidavit  or  affirmation  relates,  who  is  not 
a  proprietor,  printer,  or  publisher  thereof,  or  shall 
knowingly  and  wilfully  omit  to  mention  in  such  affi- 
davit  or  affirmation  the  name  or  names,  addition  or 
additions,  and  place  or  places  of  abode  of  any  of  the 
proprietors,  printers,  or  publishers  thereof,  contrary  to 
the  true  meaning  of  this  act,  or  shall  knowingly  and 
wilfully  in  any  other  manner  or  respect  set  forth  in 
such  affidavit  or  affirmation  any  matter  or  thing  by 
this  act  required  to  be  set  forth  otherwise  than 
according  to  the  truth,  or  shall  knowingly  or  wilfully 
omit  to  set  forth  therein,  according  to  the  truth,  any 
matter  or  thing  required  by  this  act  to  be  therein  set^ 
forth,  every  person  so  offending  shall  be  liable  to  the 
pains  and  penalties  to  which  persons  are  liable  for 
wilful  and  corrupt  perjury. 

9.  And  be  it  further  enacted,  that  all  such  affi^ 
davits  and  affirmations  as  aforesaid  shall  be  filed  and 
kept  in  such  manner  as  the  said  commissioners  shall 
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direct,  and  the  same,  or  copies  thereof,  certified  to  be 
true  copies,  as  herein-after  is  mentioned,  shall  respec- 
tively, in  all  proceedings,  civil  and  criminal,  touching 
any  newspaper  or  other  such  paper  as  aforesaid  ^which 
shall  be  mentioned  in  any  such  affidavits  or  affirma- 
tions, or  touching  any  publication,  matter,  or  thing 
contained  in  any  such  newspaper  or  other  paper,  be 
received  and  admitted  as  conclusive  evidence  of  the 
truth  of  all  such  matters  set  forth  in  such  affidavits  or 
affirmations  as  are  hereby  required  to  be  therein  set 
forth,  against  every  person  who  shall  have  sigoed  and 
sworn  or  affirmed  such  affidavits  or  affinnations,  and 
shall  also  be  received  and  admitted  in  like  manner  as 
sufficient  evidence  of  the  truth  of  all  such  matters 
against  all  and  every  person  who  shall  not  have  signed 
or  sworn  or  affirmed  the   same,    but  who  shall  be 
therein  mentioned  to  be  a  proprietor,  printer,  or  pub- 
lisher of  such  newspaper  or  other  paper,  unless  the 
contrary  shall  be  satisfactorily  proved :  provided  always, 
that  if  any  such  person  or  persons  respectively  against 
whom  any  such  affidavit  or  affirmation,  or  any  copy 
thereof,  shall  be  offered  in  evidence,  shall  prove  that 
he,   she,   or   they  hath    or    have  signed,   sworn,   or 
affirmed,  and  delivered  to  the  said  commissioners  or 
such  officer  as  aforesaid,  previous  to  the  day  of  the 
date  or  publication  of  the  newspaper  or  other  such 
paper  as  aforesaid  to  which  the  proceedings,  civil  or 
criminal,  shall  relate,  an  affidavit  or  affirmation  that 
he,  she,,  or  they  hath  or  have  ceased  to  be  the  printer 
or  printers,  proprietor  or  proprietors,  or  publisher  or 
publishers  of  such  newspaper  or  such  other  paper  as 
aforesaid,  such  person  or  persons  shall  not  be  deemed, 
by  reason  of  any  former  affidavit'  or  affirmation  so 
delivered  as  aforesaid,   to  have  been  the  printer  or 
printers,  proprietor    or    proprietors,  or  publisher  or 
publishers  of  such  paper,  after  the  day  on  which  such 
last-mentioned  affidavit  qr  affirmation  shall  have  been 
delivered  to  the  said  commissioners  or  their  officer  as 
aforesaid. 

9.  And  be  it  further  enacted,  that  in  some  part  of 
every  newspaper    or  other    such  paper  as  aforesaid 
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there  shall  be  printed  the  true  dnd  real  name  and 
names^  addition  and  additions,  and  place  and  places  of 
abode,  of  the  printer  and  printers  and  publisher  and' 
|>ublishers  of  the  same,  and  also  a  true  description  of 
the  place  where  the  same  is  printed ;  and  in  case  any 
person  or  persons  shall  knowingly  and  wilfully  print 
or  publish,  or  cause  to  be  printed  or  published,  any 
such  newspaper  or  other  paper  as  aforesaid,  not  con- 
taining the  particulars  aforesaid,  and  every  of  them, 
every  such  person  shall  forfeit  and  lose  the  sum  of  one 
hundred  pounds ;  and  that  proof  made  in  manner 
herein  mentioned,  in  any  proceeding  to  recover  the 
same,  that  the  party  proceeded  against  is  a  printer* 
er  publisher  of  a  newspaper  or  other  such  paper  so 
printed  or  published  as  aforesaid,  shall  be  deemed  and 
taken  to  be  proof  that  such  party  is  a  person  wilfully 
and  knowingly  printing  or  publishing  or  causing  the 
i»ame  to  be  printed  or  published,  unless  he  shall  satis- 
factorily prove  the  contrary  thereof. 

11.  And  be  it  further  enacted,  that  it  shall  not  be 
necessary,  after  any  such  affidavit  or  affirmation,  or  a 
certified  copy  thereof,  shall  have  been  produced  in 
evidence  as  aforesaid  against  the  persons  who  signed 
and  made  such  affidavit,  or  are  therein  named,  accord- 
ing to  this  act,  or  any  of  them,  and  after  a  newspaper 
or  other  such  paper  as  aforesaid  shall  be  produced  in 
evidence,  intituled  in  the  same  manner  as  the  news- 
paper or  other  paper  mentioned  in  such  affidavit  or 
copy  is  intituled,  and  wherein  the  name  or  names  of 
the  printer  and  publisher,  or  printers  and  publishers, 
and  the  place  of  printing,  shall  be  the  same  as  the 
name  or  names  of  the  printer  and  publisher,  or  printers 
and  publishers,  and  the  place  of  printing  mentioned  in 
such  affidavit  or  affirmation,  for  the  plaintifi^,  infor- 
mant, or  prosecutor,  or  person  seeking  to  recover  any 
of  the  penalties  given  by  this  act,  to  prove  that  the 
newspaper  or  paper  to  which  such  trial  relates  was 
purchased  at  any  house,  shop,  or  office  belonging  to 
or  occupied  by  the  defendant  or  defendants,  or  any  of 
them,  or  by  his  or  their  servants  or  workmen,  or 
where  he  or  they,  by  themselves  or  their  servants  or 
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direct)  and  the  same,  or  copies  thereof,  certified  to  be 
true  copies,  as  herein-after  is  mentioned,  shall  respec- 
tively, in  all  proceedings,  civil  and  criminal,  touching 
any  newspaper  or  other  such  paper  as  aforesaid  which 
shall  be  mentioned  in  any  such  affidavits  or  affirma- 
tions, or  touching  any  publication,  matter,  or  thing 
contained  in  any  such  newspaper  or  other  paper,  be 
jreceived  and  admitted  as  conclusive  evidence  of  the 
truth  of  all  such  matters  set  forth  in  such  affidavits  or 
affirmations  as  are  hereby  required  to  be  therein  set 
forth,  against  every  person  who  shall  have  signed  and 
sworn  or  affirmed  such  affidavits  or  affirmations,  and 
shall  also  be  received  and  admitted  in  like  manner  as 
sufficient  evidence  of  the  truth  of  all  such  matters 
against  all  and  every  person  who  shall  not  have  signed 
or  sworn  or  affirmed  the  same,  but  who  shall  be 
therein  mentioned  to  be  a  proprietor,  printer,  or  pub- 
lisher of  such  newspaper  or  other  paper,  unless  the 
contrary  shall  be  satisfactorily  proved :  provided  always, 
that  if  any  such  person  or  persons  respectively  against 
whom  any  such  affidavit  or  affirmation,  or  any  copy 
thereof,  shall  be  offered  in  evidence,  shall  prove  that 
he,  she,  or  they  hath  or  have  signed,  sworn,  or 
affirmed,  and  delivered  to  the  said  commissioners  or 
such  officer  as  aforesaid,  previous  to  the  day  of  the 
date  or  publication  of  the  newspaper  or  other  such 
paper  as  aforesaid  to  which  the  proceedings,  civil  or 
criminal,  shall  relate,  an  affidavit  or  affirmation  that 
he,  she,,  or  they  hath  or  have  ceased  to  be  the  printer 
or  printers,  proprietor  or  proprietors,  or  publisher  or 
publishers  of  such  newspaper  or  such  other  paper  as 
aforesaid,  such  person  or  persons  shall  not  be  deemed, 
by  reason  of  any  former  affidavit'  or  affirmation  so 
delivered  as  aforesaid,  to  have  been  the  printer  or 
printers,  proprietor  or  proprietors,  or  publisher  or 
publishers  of  such  paper,  after  the  day  on  which,  such 
last-mentioned  affidavit  qr  affirmation  shall  have  been 
delivered  to  the  said  commissioners  or  their  officer  as 
aforesaid. 

9.  And  be  it  further  enacted,  that  in  some  part  of 
every  newspaper    or  other    such  paper  as  aforesaid 
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there  shall  be  printed  the  true  stnd  real  name  and' 
names^  addition  and  additions,  and  place  and  places  of 
abode,  of  the  printer  and  printers  and  publisher  and' 
|)ublishers  of  the  same,  and  also  a  true  description  of 
the  place  where  the  same  is  printed ;  and  in  case  any 
person  or  persons  shall  knowingly  and  wilfully  print 
or  publish,  or  cause  to  be  printed  or  published,  any 
such  newspaper  or  other  paper  as  aforesaid,  not  con- 
taining the  particulars  aforesaid,  and  every  of  them, 
every  such  person  shall  forfeit  and  lose  the  sum  of  one 
hundred  pounds ;  and  that  proof  made  in  manner 
herein  mentioned,  in  any  proceeding  to  recover  the 
same,  that  the  party  proceeded  against  is  a  printer* 
or  publisher  of  a  newspaper  or  other  such  paper  so 
printed  or  published  as  aforesaid,  shall  be  deemed  and 
taken  to  be  proof  that  such  party  is  a  person  wilfully 
and  knowingly  printing  or  publishing  or  causing  the 
^me  to  be  printed  or  published,  unless  he  shall  satis- 
i^torily  prove  the  contrary  thereof. 

11.  And  be  it  further  enacted,  that  it  shall  not  be 
necessary,  after  any  such  affidavit  or  affirmation,  or  a 
eertified  copy  thereof,  shall  have  been  produced  in 
evidence  as  aforesaid  against  the  persons  who  signed 
and  made  such  affidavit,  or  are  therein  named,  accord- 
ing to  this  act,  or  any  of  them,  and  after  a  newspaper 
or  other  such  paper  as  aforesaid  shall  be  produced  in 
Evidence,  intituled  in  the  same  manner  as  the  news- 
paper or  other  paper  mentioned  in  such  affidavit  or 
copy  is  intituled,  and  wherein  the  name  or  names  of 
the  printer  and  publisher,  or  printers  and  publishers, 
and  the  place  of  printing,  shall  be  the  same  as  the 
name  or  names  of  the  printer  and  publisher,  or  printers 
and  publishers,  and  the  place  of  printing  mentioned  in 
such  affidavit  or  affirmation,  for  the  plaintiff,  infor- 
mant, or  prosecutor,  or  person  seeking  to  recover  any 
of  the  penalties  given  by  this  act,  to  prove  that  the 
newspaper  or  paper  to  which  such  trial  relates  was 
purchased  at  any  house,  shop,  or  office  belonging  to 
or  occupied  by  the  defendant  or  defendants,  or  any  of 
them,  or  by  his  or  their  servants  or  workmen,  or 
wherje  he  or  they,  by  themselves  or  their  servants  or 
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workmen,  usually  carry  on  the  business  of  printing 
or  publishing  such  paper  or  where  the  same  b  usually 
sold. 

12.  And  be  it  further  enacted,  that  service  at  the 
house  or  place  mentioned  in  such  affidavit  or  affirma- 
tion as  aforesaid  as  the  house  or  place  at  which  such 
newspaper  or  other  such  paper  as  aforesaid,  to  which 
any  proceeding,  civil,  or  criminal,  shall  relate,  is 
printed  or  published,  or  intended  so  to  be,  of  any 
legal  notice,  summons,  subpoena,  rale,  order,  or  pro- 
cess, of  what  nature  whatsoever,  or  to  enforce  an 
appearance  in  any  salt,  prosecution,  or  proceeding, 
civil  or  criminal,  against  any  printer,  publisher,  or 
proprietor  of  any  such  newspaper  or  other  paper, 
shall  be  deemed  and  taken  to  be  good  and  sufficient 
service  thereof  respectively  against  all  persons  named 
in  such  affidavit  or  affirmation  as  the  proprietor  or 
proprietors,  publisher  or  publishers,  or  printer  or 
printers  of  the  newspaper  or  other  paper  mentioned  in 
such  affidavit  or  affirmation :  provided  always,  that  if 
any  such  person  or  persons  respectively  as  aforesaid 
shall  have  signed,  sworn,  or  affirmed,  and  delivered  to 
the  said  commissioners  or  such  officer  as  aforesaid, 
previous  to  the  day  of  the  date  or  publication  of  the 
newspaper  or  other  such  paper  as  aforesaid  to  which 
the  proceeding  in  court  shall  relate,  an  affidavit  or 
affirmation  that  he  or  they  have  ceased  to  be  the 
printer  or  printers,  proprietor  or  proprietors,  publisher 
or  publishers  of  such  newspaper  or  other  such  paper 
as  aforesaid,  and  shall  make  proof  thereof,  such  person 
or  persons  shall  not  be  deemed,  by  reason  of  any 
former  affidavit  or  affirmation  so  delivered  as  aforesaid, 
to  have  been  the  proprietor  or  proprietors,  printer  or 
printers,  publisher  or  publishers  of  such  paper,  after 
the  day  on  which  such  last-mentioned  affidavit  or 
affirmation  shall  have  been  delivered  to  the  said 
commissioners  or  such  other  officer  as  aforesaid. 

13.  And  be  it  further  enacted,  that  the  conunis- 
sioners  or  officers  by  whom  such  affidavits  or  affirma- 
tions shall  be  kept,  according  to  the  directions  of  this 
act,  shall  and  they  are  hereby  required,  upon  applica- 
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tion  made  to  them  by  any  person  or  persons  requiring 
a  copy  certified  according  to  this  act  of  any  such  affi* 
davit  or  affirmation  as  aforesaid,  in  order  that  the  same 
may  be  produced  in  any  civil  or  criminal  proceedings, 
to  deliver  to  the  person  so  applying  for  the  same  such 
certified  copy,  he  or  they  paying  for  the  same  the  sum 
of  one  shilling  and  no  more. 

14.  And  whereas  in  many  cases  it  may  be  pro- 
ductive of  public  inconvenience  to  require  that  the 
commissioners  or  officers  before  whom  such  affidavits 
or  affirmations  as  are  herein-before  mentioned  are 
made  should  be  required  personally  to  attend  in  order 
to  prove,  upon  the  trial  of  any  action,  prosecution, 
suit,  indictment,  information,  or  in  any  other  proceed- 
ing, that  the  parties  signing,  swearing,  or  affirming, 
and  delivering  such  affidavit  or  affidavits,  affirmation 
or.  affirmations,  did  swear  or  affirm  the  same  in  the 
presence  of  and  did  deliver  the  same  to  such  commis- 
sioners and  officers  before  and  to  whom  the  same  shall 
have  been  sworn,  affirmed,  or  delivered  respectively ; 
be  it  enacted,  that  in  all  cases  a  copy  of  any  such 
affidavit  or  affirmation,  certified  to  be  a  true  copy 
under  the  hand  or  hands  of  one  or  more  of  the  com- 
missioners or  officers  in  whose  possession  the  same 
shall  be,  shall,  upon  proof  made  that  such  certificates 
have  been  signed  with  the  handwriting  of  the  person 
or  persons  making  the  same,  and  whom  it  shall  not  be 
necessary  to  prove  to  be  a  commissioner  or  commis- 
sioners, or  officer  or  officers,  be  received  in  evidence 
as  sufficient  proof  of  such  affidavit  or  affirmation,  and 
that  the  same  was  duly  sworn  or  affirmed,  and  of  the 
contents  thereof;  and  such  copies  so  produced  and 
certified  shall  also  be  received  as  evidence  that  the 
affidavit  or  affirmation  of  which  they  purport  to  be 
copies  have  been  sworn  or  affirmed  according  to  this 
act,  and  shall  have  the  same  efiect  for  the  purposes  of 
evidence,  to  all  intents  whatsoever,  as  if  the  original 
affidavits  or  affirmations  of  which  the  copies  so  pro- 
duced and  certified  shall  purport  to  be  copies  had 
been  produced  in  evidence,  and  been  proved  to  have 
been  duly  so  certified,  sworn,  and  affirmed  by  the 
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person  or  persons  appearing  by  suck  copy  to  have 
sworn  or  affirmed  the  same  as  aforesaid. 

15.  And  be  it  further  enacted,  that  if  any  person, 
not  being  such  commissioner  or  officer  as  aforesaid, 
shall  give  any  such  certificate  as  aforesaid,  or  shall 
presume  to  certify  any  of  the  matters  or  things  by  this 
act  directed  to  be  certified  by  such  commissioners  and 
officers  as  aforesaid,  or  which  such  commissioners  and 
officers  as  aforesaid  are  hereby  empowered  or  entrusted 
to  certify,  he  shall  forfeit  and  lose  the  sum  of  one 
hundred  pounds. 

16.  And  be  it  also  enacted,  that  if  any  person  shall 
knowingly  and  ^dlfully  falsely  certify  under  his  hand 
that  any  such  affidavit  or  affirmation  as  is  required  to 
be  made  by  this  act  was  duly  signed  and  sworn  or 
affirmed  before  him,  the  same  not  having  been  so 
sworn  or  signed  or  affirmed,  or  shall  knowingly  and 
wilfully  falsely  certify  that  any  copy  or  copies  of  any 
affidavit  or  affirAiation,  or  affidavits  or  affirmations,  is 
or  are  a  true  copy  or  copies  of  the  affidavit  or  affirma« 
tion,  or  affidavits  or  affirmations,  of  which  the  same  are- 
certified  to  be  such  copy  or  copies,  or  shall  knowingly* 
and  wilfully  falsely  certify  or  express  in  any  certificate 
that  the  affidavit  or  affirmation,  or  affidavits  or  affirma- 
tions, of  which  any  copy  or  copies  are  certified  to  be* 
a  true  copy  or  copies,  was  or  were  duly  sworn  or 
affirmed  before  the  person  so  certifying  by  the  party 
or  parties  whose  name  or  names  appear  subscribed  to( 
the  same  as  the  name  or  names  of  the  party  or  parties 
swearing  and  signing  or  affirming  the  same,  every 
person  so  offending  shall  forfeit  and  lose  the  sum  of 
one  hundred  pounds. 

17*  And  be  it  further  enacted,  that  from  and  after 
the  first  day  of  July  one  thousand  seven  hundred  and 
ninety- eight  the  printer  or  publisher  of  every  news- 
paper or  other  such  paper  as  aforesaid  shall,  upon 
every  day  upon  which  the  same  shall  be  published,  or 
within  six  days  after,  deliver  to  the  commissioners  of 
stamps  at  their  head  office,  or  to  some  officer  to  be 
appointed  by  them  to  receive  the  same,  and  whom 
they  are  hereby  required  to  appoint  for  that  purpose. 
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one  of  the  papers  so  published  upon  each  such  day, 
signed  by  the  printer  or  publisher  thereof  in  his  hand- 
writing, with  his  name  and  place  of  abode,  and  the 
same  shall  be  carefully  kept  by  the  said  commissioners 
or  such  oiiicer  as  aforesaid  in  such  manner  as  the  said 
commissioners  shall  direct ;  and  such  printer  or  pub- 
lisher shall  be  entitled  to  demand  and  receive  from 
the  commissioners  or  such  officers,  once  in  every  six 
days,  the  amount  of  the  ordinary  price  of  the  news- 
papers or  other  papers  so  delivered;  and  in  every 
case  in  which  the  printer  and  publisher  of  such  news- 
paper or  other  paper  as  aforesaid  shall  neglect  to 
deliver  one  such  newspaper  or  other  paper  in  the 
manner  herein-before  directed,  such  printer  and  pub- 
lisher shall  for  every  such  neglect  respectively  forfeit 
and  lose  the  sum  of  one  hundred  pounds ;  and  in  case 
any  person  or  persons  shall  make  application  to  the 
commissioners  or  such  officer  as  aforesaid  in  order 
that  such  newspaper  or  other  paper  so  signed  by  the 
printer  or  publisher  may  be  produced  in  evidence  in 
any  proceeding,  civil  or  criminal,  the  said  commis- 
sioners  or  such  officers  shall,  at  the  expense  of  the 
party  applying,  at  any  time  within  two  years  from  the 
publication  thereof,  either  cause  the  same  to  be  pro- 
duced in  the  court  in  which  the  same  is  required  to 
be  produced,  and  at  the  time  when  the  same  is  re- 
quired to  be  produced,  or  shall  deliver  the  same  to 
the  party  applying  for  it,  taking,  according  to  their 
discretion,  reasonable  security,  at  his  expense,  for  the 
returning  the  same  to  the  said  commissioners  or  such 
officer;  and  in  case,  by  reason  that  the  same  shall 
Lave  been  previously  required  by  any  other  person  to 
be  produced  in  any  court,  or  hath  been  previously 
delivered  to  any  other  person  for  the  like  purpose, 
the  same  cannot  be  produced  at  the  time  required,  or 
be  delivered  according  to  such  application,  in  such 
case  the  said  commissioners  or  such  their  officer  shall 
cause  the  same  to  be  produced  or  shall  deliver  the 
same  as  soon  as  they  are  enabled  so  to  do. 

18.  And  be  it  further  enacted,  that  if  any  person 
shall  knowingly  and  wilfully  print  or  publish,  or  cause 
to  be  printed  or  published,  any  newspaper  or  otlier 
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such  paper  as  aforesaidy  the  same  not  being  printed 
upon  paper  duly  stamped  according  to  law,  he  shall 
forfeit  and  pay,  over  and  above  idl  other  penalties 
recoverable  by  law,  the  sum  of  twenty  pounds  for 
every  such  newspaper  or  other  paper  as  aforesaid  so 
printed  upon  paper  not  duly  stamped ;  and  proof  made 
in  manner  herein-before  mentioned,  in  any  proceeding 
to  recover  the  same,  that  the  party  proceeded  against 
is  a  printer  or  publisher  of  such  newspaper  or  other 
paper  as  aforesaid  which  shall  be  so  printed  or  pub- 
lished upon  paper  not  duly  stamped  according  to  law, 
shall  be  deemed  and  taken  to  be  proof  tbat  such 
party  is  a  person  wilfully  and  knowingly  printing  or 
publishing,  or  causing  the  same  to  be  printed  or 
published,  contrary  to  the  present  provision  of  this 
act,  unless  he  shall  satisfactorily  prove  the  contrary 
thereof. 

19.  And  be  it  further  enacted,  that  if  any  person 
shall  knowingly  and  wilfully  take  or  receive  into  and 
keep  in  his  custody  any  newspaper  or  other  such 
paper  as  aforesaid,  not  duly  stamped  according  to  law, 
such  person  shall  forfeit  and  lose,  for  every  such  paper 
as  aforesaid  not  duly  stamped  which  he  shall  so  take 
or  receive  into  and  keep  in  his  custody,  the  sum  of 
twenty  pounds. 

20.  And  be  it  further  enacted  by  the  authority 
aforesaid,  that  if  any  person  shall  knowingly  or  wil- 
fully, directly  or  indirectly,  send  or  carry,  or  endea- 
vour to  send  or  carry,  or  cause  or  procure  to  be  sent 
or  carried,  or  do  or  cause  to  be  done  any  act  whatever 
for  or  towards  the  sending  or  carrying,  or  for  or 
towards  the  causing  or  procuring  to  be  sent  or  carried, 
or  with  intent  that  the  same  should  be  sent  or  carried 
out  of  Great  Britain,  any  newspaper  or  other  such 
paper  as  aforesaid,  the  same  not  being  printed  on 
paper  duly  stamped  according  to  law,  such  person 
shall  forfeit  and  pay  for  every  such  offence  the  sum 
of  one  hundred  pounds. 

21.  And  be  it  further  enacted  by  the  authority 
aforesaid,  that  if  any  person  during  the  continuance 
of  the  present  war  shall  knowingly  and  wilfully, 
directly  or  indirectly,  send  or  carry,  or  endeavour  to 


38  Geo.  3.  c  78.  419 

send  or  cany  or  cause  or  procure  to  be  sent  or  car- 
ried, or  do  or  cause  to  be  done,  or  be  in  any  manner 
concerned  in  doing  or  causing  to  be  done,  any  act 
whatever  for  or  towards  the  sending  or  carrying,  or 
for  or  towards  the  causing  and  procuring  to  be  sent 
or  carried,  or  with  intent  that  the  same  should  be 
sent  or  carried,  any  newspaper  or  such  other  paper  as 
aforesaid,  whether  printed  upon  paper  stamped  or  not 
stamped,  out  of  Great  Britain,  into  France,  Spain,  or 
any  other  country  not  being  in  amity  with  his  majesty 
at  the  time  of  such  act  done  or  perautted  to.  be  done, 
every  such  person  shall  for  every  such  offence  forfeit 
and  lose  the  sum  of  five  hundred  pounds,  and  shall 
also,  be  liable  to  all  other  prosecutions,  pains,  penalties, 
forfeitures,  and  punishments  to  which  such  person 
would  have  been  liable  in  case  this  act  had  not  been 
made. 

22.  And  be  it  further  enacted  by  the  authority 
aforesaid,  that  upon  oath  made  before  any  one  justice 
of  the  peace  that  any  person  hath  in  his  possession 
any  newspaper  or  other  such  paper  as  aforesaid 
intended  to  be  sent  or  carried  out  of  this  kingdom 
during  the  continuance  of  the  war,  into  any  country 
not  in  amity  with  his  majesty,  it  shall  be  lawful  for 
such  justice  to  summon  the  person  or  persons  in  whose 
custody  or  possession  the  same  is,  and  examine  such 
person  or  persons,  for  the  better  discovery  of  any 
other  person  or  persons  intending  to  send  or  carry,  or 
to  cause  ta  be  sent  or  carried,  or  who  have  done  or 
caused  to  be  done  any  act  for  or  towards  the  sending 
or  carrying  the  same,  or  causing  the  same  to  be  sent 
or  carried,  out  of  Great  Britain,  into  any  country  not 
in  amity  with  his  majesty ;  and  in  case  any  person  so 
summoned  shall  not  submit  to  be  examined,  and 
answer  all  such  lawful  questions  as  shall  be  asked  of 
him,  he  shall  forfeit  and  lose  the  sum  of  fifty  pounds, 
to  be  levied  by  such  justice  in  the  manner  herein-after 
directed  touching  fines,  forfeitures,  and  penalties  not 
exceeding  the  sum  of  twenty  pounds,  and  shall  be 
liable  to  be  committed  in  like  manner,  in  case  the 
same  cannot  be  so  levied,  for  the  space  of  three 

T  6 


f      - 


420  APPtNDIX,   NO  !• 

months,  as  is  herein-after  directed  in  cases  in  wbicb 
such  fines,  forfeitures,  and  penalties  not  exceeding  the 
sum  of  twenty  pounds  cannot  he  levied  for  want  of 
sufficient  distress;  and  it  shall  he  lawful  for  such 
justice  to  seize  and  take  as  forfeited  to  his  majesty  all 
such  papers. 

23.  And  he  it  further  enacted,  that  in  case  any  pro- 
prietor of  any  newspaper  or  other  such  paper  as  afore- 
said shall  he  resident  out  of  Great  Britain,  the  name 
and  place  of  ahode  of  such  proprietor  shall  he  specified 
in  such  affidavit  or  affirmation  as  are  herein- before 
required  to  be  made  and  delivered  as  aforesaid. 

24.  And  whereas  matters  tending  to  excite  hatred 
and  contempt  of  the  person  of  his  majesty,  and  of  the 
constitution  and  government  established  in  these  king- 
doms, are  frequently  published  in  newspapers  or  other 
papers,  under  colour  of  having  been  copied  from  foreign 
newspapers  or  other  papers  of  a  like  nature ;  be    it 
enacted,  that  if  any  person  shall  print  or  publish,  or 
cause  to  be  printed  or  published,  in  any  newspaper  or 
other  such  paper  as  aforesaid  that  shall  be  printed  or 
published  in  that  part  of  Great  Britain  called  England, 
any  matter  or  thing  having  such  tendency  as  aforesaid, 
as  having  been  previously  printed  or  publbhed  in  some 
foreign  paper  or  print,  which  hath  not  been  previously 
so  printed  or  published,  such  person  shall,  being  la\r- 
fully  convicted  thereof,  be  committed  to  prison  for 
any  time  not  exceeding  twelve  nor  less  than  six  months, 
and  shall  be  liable  to  such  other  punishment  as  may 
by  law  be  inflicted  in  cases  of  high  misdemeanors ;  and 
in  every  proceeding  against  any  person  in  respect  of 
his  having  so  printed  or  published  as  aforesaid  any 
such  matter  or  thing  as  aforesaid  it  shall  be  incum- 
bent upon  the  person  against  whom  the  proceeding 
shall  be,  to  make  proof  that  the  same  had  been  pre- 
viously printed  and  published  in  some  foreign  paper 
or  print,  and  in  case  he  shall  fail  so  to  do  the  same  shall 
be  deemed  and  taken  not  to  have  been  so  previously 
printed  and  published. 

25.  Provided  always,  and  be  it  further  enacted,  that 
if  such  proof  shall  be  mUde  the  publication  respecting- 
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which  sach  proceeding  shall  be  had  shall  nevertheless 
be  deemed  and  taken  to  be  of  such  nature  in  the  law 
as  the  ^ame  would  have  been  deemed  and  taken  to  be 
if  this  act  had  not  been  made. 

26.  And  be  it  further  enacted,  that  from  and  after 
forty  days  next  after  the  passing  of  this  act  no  person, 
other  than  a  commissioner  or  officer  of  his  majesty's 
stamp  duties,  shall  sell  or  supply  to  any  person  or 
persons  paper  stamped  for  the  purpose  of  being  used 
for  printing  newspapers  or  other  such  papers  as  afore- 
said, until  the  person  so  selling  or  supplying  the  same 
shalf  have  given  such  security  to  the  said  commis- 
sioners, or  some  of  their  officers,  to  be  by  them  ap- 
pointed for  that  purpose,  as  the  said  commissioners 
shall  think  reasonable,  duly  to  deliver  or  cause  to  be 
delivered  to  the  said  commissioners,  once  in  six  weeks, 
a  true  and  accurate  account  of  the  quantities  and  kinds 
of  such  stamped  paper  by  them  sold  and  supplied 
during  such  weeks,  and  to  whom  by  name,  and  that 
such  persons  so  selling  or  supplying  such  paper 
will  not  sell  or  supply  any  such  paper  to  or  on 
account  of  any  persons,  save  only  to  or  on  account  of 
such  persons  as  shall  ordinarily  deal  in  the  selling  and 
supplying  such*  paper,  or  to  or  on  account  of  printers, 
publishers,  or  proprietors  of  newspapers  or  such  other 
papers ;  and  that  they  will  not  sell  or  supply  the  same 
to  or  on  account  of  any  such  printers,  publishers,  or 
proprietors,  until  the  persons  applying  to  them  for  the 
same  shall  have  delivered  to  them  a  certificate,  signed 
by  one  or  more  of  the  said  commissioners,  or  some 
officer  to  be  appointed  by  them  for  that  purpose,  pur- 
porting that  such  security  as  is  required  by  law  hath 
been  given  by  the  printers  and  proprietors  respectively 
of  the  newspaper  or  other  paper  for  the  printing  of 
which  such  stamped  paper  is  to  be  sold  or  supplied, 
and  that  such  affidavits  or  affirmations  have  been  made 
and  delivered  respecting  the  same  as  are  required  by  this 
act,  and  that  they  will  not  sell  or  supply  any  such  paper 
to  or  on  account  of  any  printers,  proprietors,  orpublishers 
of  newspapers  or  other  such  papers  as  aforesaid,  with 
tespect  to  whom  notice  shall  be  given  to  them  by  the 
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given,  or  is  not  remaining  in  force,  or  that  the  parties 
who  have  given  the  same  are  dead,  or  are  goneabroad, 
or  are  not  to  be  found,  or  that  such  parties  have  giiren 
notice  that  they  are  no  longer  concerned  as  printers, 
publishers,  or  proprietors  of  such  newspapers  or  other 
papers,  or  that  no  such  affidavits  or  affirmations  re- 
specting the  same  as  are  required  by  this  act  have 
been  made  and  delivered;  and  in  case  any  person, 
other  than  such  as  aforesaid,  shall,  after  forty  days  as 
aforesaid,  sell  or  supply  any  such  paper  as  aforesaid, 
not  having  previously  given  such  security  as  aforesaid, 
he  shall  forfeit  and  lose  for  every  such  offence  the  sum 
of  one  hundred  pounds,  to  be  recovered  as  herein«after 
is  mentioned. 

£?•  And  be  it  further  enacted,  that  every  person 
and  persons  printing  or  publishing,  or  causing  to  be 
printed  or  published,  or  being  concerned,  either    as 
proprietors  or  otherwise,  in  printing  or  publishing,  or 
causing  to  be  printed  or  published,  any  newspaper  or 
other  such  paper  as  aforesaid,  upon  paper  not  stamped, 
or  not  stamped  as  by  law  is  required,  shall  be  deemed 
and  taken  to  owe  to  his  majesty  such  sums  as  would 
have  accrued  to  his  majesty  in  case  the  same  had  been 
printed  upon  paper  duly  stamped ;  and  in  case  any 
information  or  bill  shall  be  filed  or  other  proceeding 
shall  be  had  on  his  majesty's  behalf,  for  discovery  of 
the  matters  aforesaid,  and  an  account  and  payment  of 
such  sums,  it  shall  not  be  lawful  for  the  defendant  on 
any  account  to  plead  or  demur  to  such  information, 
bill,  or  proceeding,  but  he  and  they  shall  be  com- 
pellable to  make  such  discovery  as  is  thereby  required 
to  be  made :  provided  nevertheless,  that  such  discovery 
shall  not  be  made  use  of  as  evidence  or  otherwise  in 
any  proceeding  against  the  defendant  or  defendants, 
save  only  in  that  proceeding  in  which  the  discovery  is 
made. 

28.  And  be  it  further  enacted,  that  if  any  person  or 
persons  shall  file  any  bill  in  any  court  for  the  discovery 
of  the  names  of  any  persons  concerned  in  the  pro- 
perty of,  or  as  printers,  editors,  or  publishers  of  or 
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otherwise  in  any  newspaper  or  other  such  paper  as 
aforesaid,  or  of  any  matters  relative  to  the  printing  or 
publishing  thereof,  in  order  to  enable  him  or  them  the 
more  effectually  to  bring  or  carry  on  any  suit  or  action 
for  damages  by  him  or  them  alleged  to  have  been 
sustained  by  reason  of  any  slanderous  or  libellous 
matter  contained  in  any  such  newspaper  or  other  paper 
as  aforesaid,  respecting  such  person  or  persons,  it  shall 
not  be  lawful  for  the  defendants  to  plead  or  demur  to 
such  bill,  but  they  shall  be  compellable  to  make  the 
discovery  thereby  required :  provided  nevertheless,  that 
such  discovery  shall  not  be  made  use  of  as  evidence  or 
otherwise  in  any  proceeding  against  the  defendants^ 
save  only  in  that  proceeding  in  which  the  discovery  is 
inade. 

29.  And  be  it  further  enacted,  that  all  fines,  penal- 
ties, and  forfeitures  by  this  act  imposed  which  shall 
exceed  the  sum  of  twenty  pounds  shall  (except  where 
this  act   hath  otherwise  directed)  be   recovered  by 
action  of  debt,  bill,  plaint,  or  information  in  any  of 
his  majesty's  courts  of  record  at  Westminster,  or  the 
tourts  of  great  session  in  the  principality  of  Wales,  or 
the  courts  of  the  counties  palatine  of  Chester,  Lan- 
caster, and  Durham,  or  in   the  court  of  session  or 
court  of  exchequer  in  Scotland    (as  the  case  sjiall 
require),  wherein    no  essoign,   privilege,  protection, 
wager  of  law,  or  more  than  one  imparlance,  shall  be 
allowed ;  and  that  all  fines,  penalties,  and  forfeitures 
by  this  act  imposed  which  shall  not  exceed  the  sum 
of  twenty  pounds  shall,  on  proof  upon  oath  of  the 
offence  before  any  justice  of  the  peace  of  the  county, 
riding,  stewartry,  city,  or  place  where  the  offence  shall 
be  committed,  be  levied  by  distress  and  sale  of  the 
oSanders  goods  and  chattels,  by  warrant  under  the 
hand  and  seal  of  such  justice,  rendering  the  overplus, 
if  any,  on  demand,  after  deducting  the  charges  of  such 
distress  and  sale,    to    the    person  whose  goods  and 
chattels  have  been    so  distrained  and  sold;  and  for 
want  of  sufficient  distress  such  justice  is  hereby  re- 
quired, in  all  cases  where  no  particular  time  of  com- 
mitment is  herein-before  directed,   to  commit  such 
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offender  to  the  common  gaol  of  the  county,  riding, 
stewartry,  city,  or  place  where  the  offence  shall  have 
been  committed,  for  any  time  not  exceeding  three 
months;  and  the  money  arising  by  ail  such  fines, 
penalties,  and  forfeitures,  when  recovered,  shall  be,  as 
to  one  moiety  thereof,  to  and  for  the  use  of  our 
sovereign  lord  the  king,  his  heirs  and  successors,  and 
as  to  the  other  moiety  thereof,  to  and  for  the  use  of 
such  person  who  shall  inform  or  sue  for  the  same, 
except  in  such  cases  in  which  the  application  thereof 
b  otherwise  directed  by  this  act. 

30.  And  be  it  further  enacted,  that  no  order  or 
conviction  made  in  pursuance  of  this  act  by  any  justice 
of  the  peace  shall  be  removed,  by  certiorari,  advoca- 
tion, or  suspension,  out  of  the  county,  riding,  stewartry^ 
or  place  wherein  such  order  or  conviction  shall  be 
made,  into  any  court  whatever;  and  that  no  writ  of 
oertiorari,  advocation,  or  suspension  shall  supersede 
execution  or  other  proceedings  upon  any  such  order 
or  conviction,  but  that  execution  and  other  proceedings 
shall  be  had  thereupon,  any  such  writ  or  writs,  or 
allowance  thereof,  notwithstanding. 

31.  Provided  always,  and  be  it  enacted,  that  nothing 
in  this  act  contained  shall  be  construed  to  extend  to 
that  part  of  Great  Britain  called  Scotland,  save  and^ 
except  so  much  thereof  as  relates  to  the  printing  or 
publishing  newspapers  or  such  other  papers  as  afore- 
said upon  paper  not  duly  stamped,  and  so  much 
thereof  as  relates  to  the  taking  and  receiving  into  and 
keeping  in  the  custody  of  any  person  any  such  news- 
papers or  other  papers  not  duly  stamped,  and  to  the 
sending  or  carrying  newspapers  or  other  such  papers 
as  aforesaid  out  of  Great  Britain,  and  to  the  sum- 
moning and  examining  persons  for  the  discovery  of 
such  persons  as  are  concerned  in  so  sending  or  carry- 
ing the  same,  and  the  seizing  and  taking  the  same  as 
forfeited, 

32.  Provided  always,  and  be  it  enacted,  that  it  shall 
be  lawful  to  repeal  or  alter  this  act  during  the  present 
session  of  parliament. 
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An  act  to  redtcce  the  ditties  on  newspapers^  and  ta 
amend  the  laws  relating  to  the  duties  on  newspapers 
and  advertisements. 

Where  AS  it  is  expedient  to  reduce  the  stamp  duties 
now  payable  on  newspapers  in  Great  Britain  and 
Ireland  respectively,  and  to  consolidate  and  amend  the 
laws  relating  thereto  and  also  to  the  duties  on  ad- 
vertisements :  be  it  therefore  enacted  by  the  king's 
most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  in  lieu  of  the  stamp  duties 
on  newspapers  by  this  act  repealed,  as  herein  after  men- 
tioned, there  shall  be  granted,  raised,  levied,  and  paid 
unto  and  for  the  use  of  his  majesty,  his  heirs  and  sue- 
cessors,  in  and  throughout  the  united  kingdom  of  Great 
Britain  and  Ireland,  the  several  duties  or  sums  of 
money  set  down  in  figures  or  otherwise  specified  and 
set  forth  in  the  schedule  marked  (A.)  to  this  act  an- 
nexed ;  which  said  schedule,  and  every  clause,  regula- 
tion, matter,  and  thing  therein  contained,  shall  be 
deemed  and  taken  to  be  part  of  this  act ;  and  the  said 
duties  hereby  granted  shall  commence  and  take  efiect 
on  the  fifteenth  day  of  September  one  thousand  eight 
hundred  and  thirty-six,  and  shall  be  denominated  and 
deemed  to  be  stamp  duties,  and  shall  be  under  the  care 
and  management  of  the  commissioners  of  stamps  and 
taxes,  who  are  hereby  empowered  and  required  to 
provide  and  use  proper  and  sufiicient  dies  for  ex- 
pressing and  denoting  the  said  duties;  and  all  the 
powers,  provisions,  clauses,  regulations,  and  directions, 
fines,  forfeitures,  pains,  and  penalties,  contained  in  and 
imposed  by  the  several  acts  of  parliament  in  force  re- 
lating to  the  stamp  duties,  and  not  repealed  by  this 
act,  shall  be  of  full  force  and  efiect  with  respect  to  the 
duties  hereby  granted,  as  far  as  the  same  are  or  shall 
be  applicable,  in  all  cases  not  hereby  expressly  pro- 
vided for,  and  shall  be  observed,  applied,  enforced,  and 
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put  in  execution  for  the  raising,  leyyihg,  coUecting, 
and  securing  of  the  said  duties  hereby  granted,  and 
otherwise  relating  thereto,  so  far  as  the  same  shall  not 
be  superseded  by  and  shall  be  consistent  with  the  express 
provisions  of  this  act,  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  the  same  had  been  herein 
repeated  and  specially  enacted  with  reference  to  the 
said  duties  hereby  granted. 

2.  And  be  it  enacted,  that  a  discount  aflter  the  rata 
of  twenty -five  pounds  per  centum  on  the  prompt  pay- 
ment of  any  sum  amounting  to  ten  pounds  or  upwards, 
for  the  duties  on  newspapers  granted  by  this  act,  shall 
be  allowed  to  all  proprietors  of  newspapers  in  Ireland 
on  the  purchase  of  stamps  for  the  printing  of  newspapers 
in  Ireland,  which  discount  shall  be  denoted  on  the  face 
of  every  stamp  in  respect  of  which  the  same  shall  be 
allowed :  provided  always,  that  if  any  newspaper  shall 
be  printed  in  Great  Britain  upon  paper  stamped  with 
a  stamp  denoting  the  allowance  of  any  such  discount, 
such  stamp  shall  be  of  no  avail,  and  such  newspaper 
shall  be  deemed  to  be  not  duly  stamped  as  required  by 
this  act 

3.  And  be  it  enacted,  that  from  and  af^er  the  thirty- 
first  day  of  December  next  after  the  passing  of  this 
act,  in  the  stamp  to  be  impressed  on  each  and  every 
newspaper  under  the  provisions  of  this  act  the  title  of 
such  newspaper  or  some,  part  thereof  shall  be  expressed, 
in  such  convenient  manner  and  form  as  to  the  said 
commissioners  of  stamps  and  taxes  shall  seem  ex- 
pedient; and  the  said  commissioners  shall  cause  a 
proper  die  for  stamping  each  such  newspaper  to  be 
prepared  under  their  directions,  and  a  new  or  other 
die  to  be  from  time  to  time  prepared,  in  like  manner  as 
they  shall  think  necessary ;  and  the  reasonable  costs 
and  expenses  of  preparing  such  stamps  or  dies  shall  be 
from  time  to  time  defrayed  by  the  proprietor  of  each 
such  newspaper,  and  paid,  when  and  as  required  by 
the  said  commissioners,  to  s'uch  person  as  the  said  com- 
missioners shall  appoint  to  receive  the  same,  before 
any  paper  shall  be  stamped  under  the  directions  of  such 
Commissioners  for  each  such  newspaper ;  and  that  from 
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and  after  the  thirty-first  day  of  December  next  after  the 
passing  of  this  act  no  newspaper  liable  to  duty  under 
this  act  shall  be  printed  upon  paper  not  stamped  with 
such  die,  containing  the  title  of  such  newspaper,  or 
some  part  thereof,  as  aforesaid ;  and  if  any  newspaper 
shall  be  printed  on  paper  stamped  otherwise  than  as 
aforesaid  the  stamp  Uiereon  shall  be  of  no  avail,  and 
such  newspaper  shall  be  deemed  to  be  not  duly  stamped 
as  required  by  this  act 

4.  And  be  it  enacted,  That  every  paper  declared  by 
the  schedule  (A.)  to  this  act  annexed  to  be  charge- 
able with  the  duties  by  this  act  granted  on  newspapers 
shall  be  deemed  and  taken  to  be  a  newspaper  within 
the  meaning  of  this  act  and  of  every  act  relating  to  the 
printing  or  publishing  of  newspapers,  and  shall  be 
subject  and  liable  to  all  the  regulations  by  this  act 
imposed ;  and  wheresoever  in  this  act,  or  in  any  other 
act  or  acts  relating  to  the  printing  or  publishing  of 
newspapers,  the  word  "  newspaper"  is  or  may  be  used, 
it  shall  be  deemed  and  taken  to  mean  and  include  any 
and  every  such  paper  as  aforesaid ;  and  in  all  proceed- 
ings at  law  or  otherwise,  and  upon  all  occasions  what- 
soever, it  shall  be  sufficient  to  describe  by  the  word 
**  newspaper"  any  paper  by  this  act  declared  to  be  a 
pewspaper,  without  further  or  otherwise  designating  or 
describing  the  same. 

5.  And  be  it  enacted,  that  every  sheet  or  piece  of 
paper  which  shall  be  published  as  a  supplement  to  any 
newspaper,  except  the  London  Gazette  and  Dublin 
Gazette  respectively,  shall  be  printed  with  the  same 
title  and  date  as  the  newspaper  to  which  it  shall  be  or 
shall  purport  to  be  a  supplement,  with  the  addition  of 
the  words  "  supplement  to"  prefixed  to  such  title ;  and 
upon  every  such  newspaper,  except  as  aforesaid,  there 
shall  be  printed  in  conspicuous  characters  some  words 
clearly  indicating  that  a  supplement  is  published  there- 
with ;  and  if  any  sheet  or  piece  of  paper  shall  be 
published  as  a  supplement  to  any  newspaper,  such 
supplement,  and  the  newspaper  to  which  the  same  shall 
relate,  not  having  printed  thereon  respectively  the 
several  particulars  by  this  act  required  to  be  printed 
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thereon  respectively^  and  in  the  manner  and  form  b|b 
thb  act  directed,  the  publisher  of  such  newspaper  shaxi 
for  every  such  sheet  or  piece  of  paper  so  published  as 
a  supplement,  and  for  every  copy  thereof,  forfeit  the 
sum  of  twenty  pounds ;  and  if  any  person  shall  sell, 
deliver  out,  or  in  any  other  manner  publish,  any  sheet 
or  piece  of  paper  which  shall  be  or  shall  purport  to  be 
a  supplement  to  any  newspaper,  without  at  the  same 
time  selling  or  otherwise  publishing  and  delivering 
therewith  the  newspaper  to  which  the  same  shall  be 
or  purport  to  be  a  supplement,  every  such  person  so 
offending  shall  for  every  such  offence  forfeit  the  sum 
of  twenty  pounds. 

6.  And  be  it  enacted,  that  no  person  shall  print  or 
publish,  or  shall  cause  to  be  printed  or  published,  any 
newspaper,  before  there  shall  be  delivered  to  the  com- 
missioners of  stamps  and  taxes,  or  to«  the  proper 
authorized  officer  at  the  head  office  for  stamps  in  West- 
minster, Edinburgh,  or  Dublin  respectively,  or  to  the 
distributor  of  stamps  or  other  proper  officer  appointed 
by  the  said  commissioners  for  the  purpose  in  or  for  the 
district  within  which  such  newspaper  shall  be  intended 
to  be  printed  and  published,  a  declaration  in  writing 
containing  the  several  matters  and  things  herein -after 
for  that  purpose  specified ;  that  is  to  say,  every  such 
declaration  shall  set  forth  the  correct  title  of  the  news-' 
paper  to  which  the  same  shall  relate,  and  the  true 
description  of  the  house  or  building  wherein  such 
newspaper  is  intended  to  be  printed,  and  also  of  the 
house  or  building  wherein  such  newspaper  is  intended 
to  be  published,  by  or  for  or  on  behalf  of  the  proprietor 
thereof,  and  shall  also  set  forth  the  true  name,  addition, 
and  place  of  abode  of  every  person  who  is  intended  to 
be  the  printer  or  to  conduct  the  actual  printing  of  such 
newspaper,  and  of  every  person  who  is  intended  to  be 
the  publisher  thereof,  and  of  every  person  who  shall  be 
a  proprietor  of  such  newspaper  who  shall  be  resident 
out  of  the  united  kingdom,  and  also  of  every  person 
resident  in  the  united  kingdom  who  shall  be  a  pro- 
prietor of  the  same,  if  the  number  of  such  last  men- 
tioned persons  (exclusive  of  the  printer  and  publisher^ 
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shall  not  exceed  two,  and  in  case  such  number  shall 
exceed  two,  then  of  such  two  persons,  being  such  pro- 
prietors resident  in  the  united  kingdom  the  amount  of 
whose  respective  proportional  shares  in  the  property  or 
in  the  profit  or  loss  of  such  newspaper  shall  not  be  less 
than  the  proportional  share  of  any  other  proprietor 
thereof  resident  in  the  united  kingdom,  exclusive  of  the 
printer  and  publisher,  and  also  where  the  number  of 
such  proprietors  resident  in  the  united  kingdom  shall 
exceed  two,  the  amount  of  the  proportional  shares  or 
interests  of  such  several  proprietors  whose  names  shall 
be  specified  in  such  declaration ;  and  every  such 
declaration  shall  be  made  and  signed  by  every  person 
named  therein  as  printer  or  publisher  of  the  newspaper 
to  which  such  declaration  shall  relate,  and  by  such  of 
the  said  persons  named  therein  as  proprietors  eis  shall 
be  resident  within  the  united  kingdom ;  and  a  decla* 
ration  of  the  like  import  shall  be  made,  signed,  and 
delivered  in  like  manner  whenever  and  so  often  as  any 
share,  interest,  or  property  soever  in  any  newspaper 
named  in  any  such  declaration  shall  be  assigned,  trans- 
ferred, divided,  or  changed  by  act  of  the  parties  or  by 
operation  of  law,  so  that  the  respective  proportional 
shares  or  interests  of  the  persons  named  in  any  such 
declaration  as  proprietors  of  such  newspaper,  or  either 
of  them,  shall  respectively  become  less  than  the  propor- 
tional share  or  interest  of  any  other  proprietor  thereof, 
exclusive  of  the  printer  and  publisher,  and  also  when- 
ever and  so  often  as  any  printer,  publisher,  or  proprietor 
named  in  any  such  declaration,  or  the  person  conduct- 
ing the  actual  printing  of  the  newspaper  named  in  any 
such  declaration,  shall  be  changed,  or  shall  change  his 
place  of  abode,  and  also  whenever  and  so  often  as  the 
title  of  any  such  newspaper  or  the  printing  office  or  the 
place  of  publication  thereof  shall  be  changed,  and 
also  whenever  in  any  case,  or  on  any  occasion  or  for 
any  purpose,  the  said  commissioners  or  any  officer  of 
stamp  duties  authorized  in  that  behalf  shall  require 
such  declaration  to  be  made^  signed,  and  delivered,  and 
shall  cause  notice  in  writing  for  that  purpose  to  be 
served  upon  any  person  or  to  be  left  or  posted  at  any 
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place  mentioned  in  the  last  preceding  declaration  de& 
liyered  as  aforesaid,  as  being  a  printer,  publisher,  or 
proprietor  of  such  newspaper,  or  as  being  the  place  of 
printing  or  publishing  any  such  newspaper  respec- 
tively; and   every  such    declaration    shall  be  made 
before  any  one  or  more  of  the  said  commissioners,  or 
before  any  officer  of  stamp  duties  or  other  person  ap- 
pointed by  the  said  commissioners,  either  generally  or 
specially  in  that  behalf;  and  such  commissioners  or  any 
one  of  them,  and  such  officer  or  other  person,  are  and 
is  hereby  severally  and  respectively  authorized  to  take 
and  receive  such  declaration  as  aforesaid ;  and  if  any 
person  shall  knowingly  and  wilfully  sign  and  make 
any  such  declaration  in  which  shall  be  inserted  or  set 
forth   the  name,  addition,  or  place  of  abode  of  any 
person  as  a  proprietor,  publisher,  printer,  or  conductor 
of  the  actual  printing  of  any  newspaper  to  which  such         | 
declaration  shall  relate,  who  shall  not  be  a  proprietor, 
printer,  or  publisher  thereof,  or  from  which  shall  be         | 
omitted  the  name,  addition,  or  place  of  abode  of  any         | 
proprietor,  publisher,   printer,   or  conductor   of   the 
actual  printing  of  such  newspaper,  contrary  to  the  true        J 
meaning  of  this  act,  or  in  which  any  matter  or  thing         \ 
by  this  act  required  to  be  set  forth  shall  be  set  forth 
otherwise  than  according  to  the  truth,  or  from  which 
any  matter  or  thing  required  by  this  act  to  be  truly 
set  forth  shall  be  entirely  omitted,  every  such  offender,         ' 
being  convicted  thereof,  shall  be  deemed  guilty  of  a 
misdemeanor.  ! 

7*  ^nd  be  it  enacted,  That  if  any  person  shall 
knowingly  and  wilfully  print  or  publish,  or  shall  cause 
to  be  printed  or  published,  or,  either  as  a  proprietor 
or  otherwise,  sell  or  deliver  out  any  newspaper  relating 
to  which  such  declaration  as  aforesaid,  containing  such 
matters  and  things  as  are  required  by  this  act  to  be 
therein  contained,  shall  not  have  been  duly  signed  and 
made  and  delivered  when  and  so  often  as  by  this  act 
is  required,  or  any  other  matter  or  thing  required  by 
this  act  to  be  done  or  performed  shall  not  have  been 
accordingly  done  or  performed,  every  person  in  any 
such  case  offending  shall  forfeit  for  every  such  act 
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done  the  sum  of  fifty  pounds  for  every  day  on  which 
any  such  newspaper  shall  be  printed  or  published,  sold 
or  delivered  out,  before  or  until  such  declaration  shall 
be  signed  and  made  and  delivered,  or  before  or  until 
Buch  other  matter  or  thing  shall  be  done  or  performed 
as  by  this  act  is  directed  ;  and  every  such  person  shall 
be  disabled  from  receiving  any  stamped  paper  for 
printing  such  newspaper  until  such  declaration  shall 
be  signed  and  made  and  delivered,  or  until  such  other 
xaatter  or  thing  shall  be  done  and  performed. 

8.  And  be  it  enacted,  that  all  such  declarations  as 
aforesaid  shall  be  filed  and  kept  in  such  manner  as  the 
commissioners  of  stamps  and  taxes  shall  direct  for  the 
safe  custody  thereof;  and  copies  thereof,  certified  to 
be  true  copies  as  by  this  act  is  directed,  shall  respec- 
tively be  admitted  in  all  proceedings,  civil  and  criminal^ 
and  upon  every  occasion  whatsoever,  touching  any 
newspaper  mentioned  in  any  such  declaration,  or 
touching  any  publication,  matter,  or  thing  contained  in 
any  such  newspaper,  as  conclusive  evidence  of  the 
truth  of  all  such  matters  set  forth  in  such  declaration 
as  are  hereby  required  to  be  therein  set  forth,  and  of 
their  continuance  respectively  in  the  same  condition 
down  to  the  time  in  question,  against  every  person 
who  shall  have  signed  such  declaration,  unless  it  shall 
be  proved  that  previous  to  such  time  such  person 
became  lunatic,  or  that  previous  to  the  publication  in 
question  on  such  trial  such  person  did  duly  sign  and 
make  a  declaration  that  such  person  had  ceased  to  be 
a  printer,  publisher,  or  proprietor  of  such  newspaper, 
and  did  duly  deliver  the  same  to  the  said  commis- 
sioners or  to  such  officer  as  aforesaid,  or  unless  it  shall 
be  proved  that  previous  to  such  occasion  as  aforesaid 
a  new  declaration  of  the  same  or  a  similar  nature 
respectively,  or  such  as  may  be  required  by  law,  was 
duly  signed  and  made  and  delivered  as  aforesaid 
respecting  the  same  newspaper,  in  which  the  person 
sought  to  be  affected  on  such  trial  did  not  join ;  and 
the  said  commissioners,  or  the  proper  authorized  officer 
by  whom  any  such  declaration  shall  be  kept  according 
to  the  directions  of  this  act,  shall,  upon  application  in 
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writing  made  to  them  or  him  respectively  by  atty 
person  requiring  a  copy  certified  according  to  this 
act  of  any  such  declaration  as  aforesaid,  in  order  that 
the  same  may  be  produced  in  any  civil  or  criminal 
proceeding,  deliver  such  certified  copy  or  cause  the 
same  to  be  delivered  to  the  person  applying  for  the 
same,  upon  payment  of  the  sum  of  one  shilling  and  no 
more ;  and  in  all  proceedings  and  upon  all  occasions 
whatsoever  a  copy  of  any  such  declaration,  certified  to 
be  a  true  copy  under  the  hand  of  one  of  the  said  com- 
missioners or  of  any  officer  in  whose  possession  the 
same  shall  be,  upon  proof  made  that  such  certificate 
hath  been  signed  with  the  handwriting  of  a  person 
described  in  or  by  such  certificate  as  such  commis- 
sioner or  officer,  and  whom  it  shall  not  be  necessary  to 
prove  to  be  a  commissioner  or  officer,  shall  be  received 
in  evidence  against  any  and  every  person  named  in 
such  declaration  as  a  person  making  or  signing  the 
same  as  sufficient  proof  of  such  declaration,  and  that 
the  same  was  duly  signed  and  made  according  to  this 
act,  and  of  the  contents  thereof;  and  every  such  copy 
so  produced  and  certified  shall  have  the  same  effect 
for  the  purposes  of  evidence  against  any  and  every 
such  person  named  therein  as  aforesaid,  to  all  intents 
whatsoever,  as  if  the  original  declaration  of  which  the 
copy  so  produced  and  certified  shall  purport  to  be  a 
copy  had  been  produced  in  evidence,  and  been  proved 
to  have  been  duly  signed  and  made  by  the  person 
appearing  by  such  copy  to  have  signed  and  msuie  the 
same  as  aforesaid ;  and  whenever  a  certified  copy  of 
any  such  declaration  shall  have  been  produced  in 
evidence  as  aforesaid  against  any  person  having  signed 
and  made  such  declaration,  and  a  newspaper  shall 
afterwards  be  produced  in  evidence  intitul^  in  the 
same  manner  as  the  newspaper  mentioned  in  such 
declaration  is  intituled,  and  wherein  the  name  of  the 
printer  and  publisher  and  the  place  of  printing  shall 
be  the  same  as  the  name  of  the  printer  and  publisher 
and  the  place  of  printing  mentioned  in  such  declara- 
tion, or  shall  purport  to  be  the  same,  whether  such 
title,  name,  and  place  printed  upon  such  newspaper 
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shall  be  set  forth  in  the  same  form  of  words  as  is  con<- 
taiDed  in  the  said  declaration,  or  in  any  form  of  words 
varying  therefrom,  it  shall  not  be  necessary  for  the 
plaintiff,  informant,  or  prosecutor  in  any  action,  pro- 
secution, or  other  proceeding  to  prove  that  the  news- 
paper to  which  such  action,  prosecution,  or  other  pro- 
ceeding may  relate  was  purchased  of  the  defendant,  or 
at  any  house,  shop,  or  office  belonging  to  or  occupied 
by  the  defendant  or  by  his  servants  or  workmen,  or 
where  he  may  usually  carry  on  the  business  of  printing 
or  publishing  such  newspaper,  or  where  the  same  may 
be  usually  sold ;  and  if  any  person,  not  being  one  of 
the  said  commissioners  or  the  proper  authorized  officer, 
shall  give  any  certificate  purporting  to  be  such  certifi- 
cate as  aforesaid,  or  shall  presume  to  certify  any  of 
the  matters  or  things  by  this  act  directed  to  be  certified 
by  such  commissioner  or  officer,  or  which  such  com- 
missioner or  officer  is  hereby  empowered  or  intrusted 
to  certify,  or  if  any  such  commissioner  or  officer  shall 
knowingly  and  wilfully  falsely  certify  under  his  hand 
that  any  such  declaration  as  is  required  to  be  made  by 
thb  act  was  duly  signed  and  made  before  hitn,  the 
same  not  having  been  so  signed  and  made,  or  shall 
knowingly  and  wilfully  falsely  certify  that  any  copy 
of  any  declaration  is  a  true  copy  of  the  declaration  of 
which  the  same  is  certified  to  be  such  copy,  the  same 
not  being  such  true  copy,  every  person  so  offending 
shall  forfeit  the  sum  of  one  hundred  pounds. 

9.  And  be  it  enacted,  that  in  any  suit,  prosecution, 
or  proceeding,  civil  or  criminal,  against  any  printer, 
publisher,  or  proprietor  of  any  newspaper,  service  at 
the  house  or  place  mentioned  in  any  such  declaration 
as  aforesaid  as  the  house  or  place  at  which  such  news- 
paper is  printed  or  published,  or  intended  so  to  be,  of 
any  notice  or  other  matter  required  or  directed  by  this 
act  to  be  given  or  left,  or  of  any  summons,  subpcena, 
rule,  order,  writ,  or  process,  of  what  nature  soever,  either 
to  enforce  an  appearance,  or  for  any  other  purpose  what- 
soever, shall  be  taken  to  be  good  and  sufficient  service 
thereof  respectively  upon  and  c^ainst  every  person 
named  in  such  declaration  as  the  printer,  publisher,  or 
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proprietor  of  the  newspaper  mentioned  in  such  decla- 
ntioB. 

10.  And  be  it  enacted,  that  the  commissioners  of 
stamps  and  taxes  shall  cause  to  be  entered  in  a  book 
to  be  kept  at  the  head  office  for  stamps  in  Westminstert 
Edinburgh,  and  Dublin  respectively,  the  titie  of  every 
newspaper  registered  at  the  said  respective  offices,  and 
also  the  names  of  the  printers  and  publishers  thereof 
as  the  same  appear  in  the  declarations  required  by 
this  act  to  be  made  relating  to  such  newspapers  re* 
spectirely ;  and  all  persons  shall  have  free  liberty  to 
seardi  and  inspect  the  said  book  from  time  to  time 
during  the  hours  of  business  at  the  said  offices,  without 
payment  of  any  fee  or  reward. 

11.  And  be  it  enacted,  that  no  person  shall  print  or 
publish,  or  shall  cause  to  be  printed  or  published,  any 
newspaper,  nor  shall  any  officer  of  stamp  duties  or  any 
vender  of  stamps  for  newspapers  sell  or  deliver 
any  stamped  paper  for  newspapers  to  any  printer  or 
publisher  of  any  newspaper,  or  to  any  person  on  his 
account,  before  or  until  such  printer  and  publisher, 
together  with  the  proprietor  of  such  newspaper,  or 
such  one  or  more  of  the  proprietors  thereof  as  in  the 
judgment  of  the  commissioners  of  stamps  aod  taxes  or 
of  the  proper  authorized  officer  may  be  sufficient  for 
the  purpose,  together  also  with  two  sufficient  sureties, 
to  be  approved  of  by  the  said  commissioners  or  such 
officer  as  aforesaid,  shall  have  entered  into  security,  by 
bond  to  his  majesty  in  such  sum  as  the  said  commis- 
sioners or  officer  shall  think  reasonable  and  sufficient, 
for  payment  of  the  duties  which  shall  or  may  from 
time  to  time  be  payable  for  the  advertisements  which 
shall  be  printed  or  inserted  in  such  newspaper ;  and 
every  such  bond,  when  duly  executed,  shall  be  deli- 
vered to  and  deposited  with  the  proper  authorized 
officer  at  the  respective  head  offices  for  stamps  in 
Westminster,  Edinburgh,  or  Dublin,  according  as  such 
newspaper  shall  be  printed  in  England,  Scotland,  or 
Ireland ;  and  such  bond  shall  be  renewed  from  time 
to  time,  with  sureties,  to  be  approved  as  aforesaid, 
whenever  any  one  or  more  of  the  parties  thereto  shall 
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die,  or  become  bankrupt  or  insolvent,  or  reside  in 
parts  beyond  the  sea,  and  also  whenever  and  so  often 
as  the  said  commissioners,  or  any  officer  of  stamp 
duties  authorized  in  that  behalf,  shall  require  the  same 
to  be  renewed,  and  shall  give  notice  to  the  printer, 
publisher,  or  any  proprietor  of  such  newspaper  for 
that  purpose;  and  every  person  who  shall  print  or 
publish,  or  shall  cause  to  be  printed  or  published,  any 
newspaper,  before  such  bond  shall  have  been  entered 
into  and  delivered  as  aforesaid,  or  who  shall  neglect 
or  re^se  to  renew  such  bond  in  manner  aforesaid 
whenever  the  same  is  or  shaU  be  required  to  be  re« 
newed  by  or  in  'pursuance  of  this  act,  shall  forfeit  the 
sum  of  one  hundred  pounds  for  every  day  on  which 
such  newspaper  shall  be  so  printed  and  published 
before  such  bond  shall  have  been  entered  into  and 
delivered  as  aforesaid. 

12.  Provided  always,  and  be  it  enacted,  that  no 
person,  being  a  printer  or  publisher  or  proprietor  of 
any  newspaper  at  the  time  of  the  commencement  of 
this  act,  and  who  in  pursuance  of  any  act  in  force 
immediately  before  the  commencement  of  this  act  shall 
have  signed  and  sworn  and  delivered  any  affidavit,  or 
shall  have  given  or  entered  into  any  bond  or  security 
of  the  same  nature  and  for  the  like  purposes  as  any 
declaration  or  bond  required  by  this  act,  shall  by 
reason  of  the  passing  of  this  act  be  required  or  bound 
to  deliver  or  make  any  new  declaration,  or  to  give  or 
6n|er  into  any  new  bond  or  security,  touching  any 
newspaper  mentioned  in  such  former  affidavit  or  bond 
or  security,  but  every  such  affidavit  and  every  such 
bond  or  security  so  made  and  delivered  before  the 
oomm^cement  of  tibis  act  as  to  the  newspaper  therein 
mentioned,  whether  the  same  shall  be  published  before 
or  after  the  commencement  of  this  act,  shall  be 
deemed  and  taken  to  be  a  compliance  with  this  act ; 
and  a  copy  of  every  such  affidavit,  certified  as  afore- 
said, shall  in  all  proceedings  and  upon  all  occasions 
whatsoever  be  received  as  conclusive  evidence,  against 
any  and  every  person  named  in  such  affidavit  as  a 
person  making,  signing,  or  swearing  the  same,  of  all 
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the  matten  therein  oontained,  in  the  same  manner  tr 
is  herein-before  provided  with  respect  to  anj  ded»> 
ration  which  may  be  made  in  pursuance  of  this  act, 
and  shall  be  of  the  same  force  and  effect  to  all  intents 
and  purposes  as  if  the  same  had  been  made  subsequent 
to  the  commencement  of  this  act»  and  in  conformitj 
with  the  provisions  hereof:  provided  nevertheless, 
that  in  case  the  commissioners  of  stamps  and  taxes,  or 
any  authorized  officer  of  stamp  duties,  shall,  by  notice 
in  writing  to  be  given  in  the  manner  herein-before 
directed,  require  a  declaration  to  be  made  and  deli- 
vered, or  any  new  bond  or  security  to  be  given  or 
entered  into,  in  conformity  with  the  provisions  of  this 
act,  by  any  such  printer,  publisher,  or  proprietor  of 
any  such  newspaper,  or  in  case  any  transfer,  change, 
or  alteration  shall  take  place  in  the  share,  interest,  or 
property  of  any  person  named  in  such  affidavit,  relating 
to  any  such  newspaper,  or  in  the  place  of  abode  of 
the  printer  or  publisher  thereof,  or  of  any  proprietor 
named  in  such  affidavit,  or  the  place  of  printing  the 
same,  or  in  the  person  by  whom  the  printing  of  sucn 
newspaper  shall  be  conducted,  or  in  the  tide  of  any 
such  newspaper,  then  and  in  every  such  case  a  decla- 
ration shall  be  made  and  delivered,  and  a  new  bond 
shaU  be  entered  into  and  given,  according  to  the  pro- 
visions of  this  act;  and  every  printer,  publisher,  or 
proprietor  of  any  such  newspaper  who  shall  knowingly 
and  wilfuUy  continue  to  print  or  publish  any  such 
newspaper,  after  the  happening  of  any  of  the  events 
aforesaid,  before  or  until  a  declaration  containing  all 
the  particulars  required  by  this  act  shaU  be  made  and 
delivered,  and  a  new  bond  shall  be  entered  into  and 
given,  according  to  the  directions  of  this  act,  shall  be 
subject  to  all  such  penalties  and  disabilities  as  such 
printer,  publisher,  or  proprietor  would  have  been 
subject  or  liable  to  under  this  act  if  no  declaration 
relating  to  such  newspaper  had  ever  been  made,  nor 
any  such  bond  entered  into :  and  provided  also,  that 
nothing  contained  in  this  act  shall  extend  to  require 
the  printer,  publisher,  or  proprietor  of  the  Londoik 
.Gazette  or  Dublin  Gazette  to  make  any  declaration . 
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jrequired  by  this  act ;  but  the  printers  and  publishers 
of  the  said -respective  gazettes  shall  enter  into  the 
bonds  by  this  act  required,  together  with  the  sureties 
herein-before  mentioned,  for  securing  the  payment  of 
the  duties  upon  all  advertisements  which  shall  be 
printed  in  the  said  gazettes  respectively,  and  shall 
renew  the  same  from  time  to  time,  in  like  manner  as 
the  printers  and  publishers  of  other  newspapers  are  or 
may  be  required  to  renew  their  respective  bonds  by 
or  under  this  act 

13.  And  be  it  enacted,  that  the  printer  or  publisher 
of  every  newspaper  printed  or  published  in  the  city  of 
London,  Edinburgh,  or  Dublin,  or  within  twenty  miles 
of  any  of  the  said  cities  respectively,  shall,  upon  every 
day  on  which  such  newspaper  shall  be  puUished,  or  on 
the  day  next  following  which  shall  not  be  a  holiday, 
l>etween  the  hours  of  ten  and  three  on  each  day, 
deliver  or  cause  to  be  delivered  to  the  commissioners 
of  stamps  and  taxes,  or  to  the  proper  authorized 
officer  at  the  head  office  for  stamps  in  one  of  the  said 
cities  respectively  in  or  nearest  to  which  such  news- 
paper shall  be  printed  or  published,  one  copy  of  every 
such  newspaper  and  of  every  second  or  other  varied 
edition  or  impression  thereof  so  printed  or  published, 
with  the  name  and  place  of  abode  of  the  printer  or 
publisher  thereof  signed  and  written  thereon  after 
the  same  shall  be  printed,  by  his  proper  hand  and  in 
his  accustomed  manner  of  signing,  or  by  some  person 
appointed  and  authorized  by  him  for  that  purpose,  and 
of  whose  appointment  and  authority  notice  in  writing, 
signed  by  such  printer  or  publisher  in  the  presence  of 
and  attested  by  an  officer  of  stamp  duties,  shall  be 
given  to  the  said  commissioners,  or  to  the  officer  to 
whom  such  copies  are  to  be  delivered ;  and  the  printer 
or  publisher  of  every  newspaper  printed  or  published 
in  any  other  place  in  the  united  kingdom  shall,  upon 
every  day  on  which  such  newspaper  shall  be  published, 
-or  within  three  days  next  following,  in  like  manner, 
between  the  hours  of  ten  and  three,  deliver  or  cause 
to  be  delivered  to  the  distributor  of  stamps  or  other 
authorized  officer  in  whose  district  such  newspaper 
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shall  be  printed  or  pnblisliedy  two  copies  of  eyerj 
snch  newspaper,  and  of  every  second  or  other  Taried 
edition  or  impression  thereof  so  printed  or  published, 
with  the  name  and  place  of  abode  of  the  printer 
or  publisher  thereof  signed  and  written  thereon  in 
manner  aforesaid  after  the  same  sbaU  be  printed ;  and 
the  same  copies  shall  be  carefully  kept  by  the  said 
commissioners,  or  by  such  distributor  or  officer  as 
aforesaid,  in  snch  manner  as  the  said  commissionerB 
shall  direct;  and  such  printer  or  publisher  shall  be 
entitled  to  demand  and  receive  fiom  the  commis- 
sioners, or  such  distributor  or  officer,  once  in  every 
week,  the  amount  of  the  ordinary  price  of  the  news- 
papers so  delivered ;  and  every  printer  and  publisher 
of  such  newspaper  who  shall  neglect  to  deliver  or  cause 
to  be  delivered  in  manner  herein-before  directed  such 
copy  or  copies,  signed  as  aforesaid,  shall  for  every  such 
neglect  respectively  forfeit  the  sum  of  twenty  pounds ; 
and  in  ca^e  any  person  shall  make  application  in 
writing  to  the  said  commissioners,  or  to  such  distri- 
butor or  officer  as  aforesaid,  in  order  that  any  news- 
paper so  signed  as  aforesaid  may  be  produced  in 
evidence  in  any  proceeding,  civil  or  criminal,  the  said 
commissioners,  or  distributor  or  officer,  shall,  at  the 
expense  of  the  party  applying,  at  any  time  within  two 
years  from  the  publication  thereof,  either  cause  such 
newspaper  to  be  produced  in  the  court  in  which  and 
at  the  time  when  the  same  is  required  to  be  produced, 
or  shall  deliver  the  same  to  the  party  applying  for  the 
same,  taking,  according  to  their  discretion,  reasonable 
security,  at  the  expense  of  such  party,  for  returning 
the  same  to  the  said  commissioners,  or  such  distributor 
or  officer,  within  a  certain  period  to  be  fixed  by  them 
respectively ;  and  in  case,  by  reason  that  such  news- 
paper shall  have  been  previously  applied  for  in  manner 
aforesaid  by  any  other  person,  the  same  cannot  be 
produced  or  cannot  be  delivered  according  to  any 
subsequent  application,  in  such  case  the  said  commis- 
sioners, or  such  distributor  or  officer  as  aforesaid,  shaU 
cause  the  samf  to  be  produced  or  shall  deliver  the 
same  as  soon  as  they  are  enabled  so  to  do ;  and  all 
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copies  so  delivered  as  aforesaid  shall  ^  be  evidence 
against  every  printer,  publisher,  and  proprietor  of 
every  such  newspaper  respectively  in  all  proceedings, 
civil  or  criminal,  to  be  commenced  and  carried  on,  as 
veil  touching  such  newspaper  as  any  matter  or  thing 
therein  contained,  and  touching  any  other  newspaper, 
and  any  matter  or  thing  therein  contained,  which  shall 
be  of  the  same  title,  purport,  or  effect  with  such  copy 
s6  delivered  as  aforesaid,  although  such  copy  may  vary 
in  some  '  instances  or  particulars,  either  as  to  title, 
purport,  or  effect;  and  every  printer,  publisher,  and 
proprietor  of  any  copy  so  delivered  as  aforesaid  shall 
to  sdl  intents  and  purposes  be  deemed  to  be  the  printer, 
publbher,  and  proprietor  respectively  of  all  newspapers 
which  shall  be  of  the  same  title,  purport,  or  effect  with 
such  copies  or  impressions  so  delivered  as  aforesaid, 
notwithstanding  such  variance  as  aforesaid,  unless 
such  printer,  publisher,  or  proprietor  respectively  shall 
prove  that  such  newspapers  were  not  printed  or  pub- 
lished by  him,  nor  by  nor  with  his  knowledge  or 
privity :  provided  always,  that  if  any  printer  or  pub- 
lisher of  any  newspaper  which  shall  not  be  printed  and 
published  in  the  cities  of  London,  Edinburgh,  or 
Dublin,  or  within  twenty  miles  of  the  said  cities 
respectively,  shall  find  it  more  convenient  to  cause  such 
copies  of  such  newspaper  to  be  delivered  to  any  other 
distributor  of  stamps  than  the  distributor  in  whose 
district  such  newspaper  shall  be  published,  and  such 
printer  or  publisher  shall  state  such  matter  by  petition 
to  the  commissioners  of  stamps  and  taxes,  and  pray 
that  he  may  have  liberty  to  cause  such  copies  to  b^ 
delivered  to  such  other  distributor  as  he  shall  so  name, 
at  the  office  of  such  distributor,  it  shall  be  lawful  for 
the  said  commissioners  to  order  the  same  accordingly, 
and  from  and  after  the  date  of  such  order  the  place  of 
publication  of  such  newspaper  shall  for  that  purpose 
only  be  deemed  and  taken  to  be  within  the  district  of 
such  other  distributor,  until  the  same  shall  be  otherwise 
ordered  by  the  said  commissioners. 

14«.  And  be  it  enacted,  that  at  the  end  of  every 
newspaper,  and  of  any  and  every  supplement  sheet  or 
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piece  of  paper,  shall  be  prioted  the  Christian  name 
and  surname,  addition,  and  place  of  abode  of  the 
printer  and  publisher  of  the  same,  and  also  a  true 
description  of  the  house  or  building  wherein  the  same 
is  actually  printed  and  published  respectively,  and  the 
day  of  the  week,  month,  and  year  on  which  the  same 
is  published ;  and  if  any  person  shall  knowingly  and 
wilfully  print  or  publish,  or  cause  to  be  printed  or 
published,  any  newspaper  or  supplement  thereto 
whereon  the  several  particulars  aforesaid  shall  not 
be  printed,  or  whereon  there  shall  be  printed  any 
false  name,  addition,  place,  or  day,  or  whereon  there 
shall  be  printed  any  description  of  the  place  of  print- 
ing or  publishing  such  newspaper  which  shall  be 
different  in  any  respect  from  the  description  of  the 
house  or  building  mentioned  in  the  declaration  re- 
quired by  this  act  to  be  made  relating  to  such  news- 
paper as  the  house  or  building  wherein  such  newspaper 
is  intended  to  be  printed  or  published,  every  such  per- 
son  shall  for  any  and  every  such  offence  forfeit  the 
sum  of  twenty  pounds. 

15.  And  be  it  enacted,  that  it  shall  not  be  lawful 
for  any  person,  other  than  a  commissioner  of  stamps 
and  taxes,  or  officer  of  stamp  duties,  to  sell,  supply,  or 
part  with  any  paper  stamped  for  the  purpose  of  being 
used  for  printing  newspapers  thereon,  unless  nor  until 
such  person  shall  be  duly  licensed  and  authorized  by 
the  said  commissioners  to  vend  newspaper  stamps,  and 
shall  have  given  security  by  bond  to  his  majesty,  with 
sufficient  sureties,  to  be  approved  of  by  the  said  com- 
missioners, in  such  sum  as  the  said  commissioners 
shall  think  reason&ble,  and  the  several  conditions  of 
such  bond  shall  be  as  follow ;  (that  is  to  say,)  that 
such  vendor  of  newspaper  stamps  shall  and  will  deliver 
or  cause  to  be  delivered  to  the  said  conmiissioners^ 
within  four  days  after  the  end  of  every  six  weeks,  a 
true  and  accurate  account  of  the  quantities  and  kinds 
of  all  paper  stamped  as  aforesaid  by  him  sold,  sup-* 
plied,  or  delivered  during  such  six  weeks  immediately 
preceding,  and  to  what  persons,  naming  them;  and 
that  such  vendor  will  not  sell,  supply,  or  part  with 
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any  such  paper  to  or  on  account  of  any  person  other 
than  a  printer,  publisher,  or  proprietor  of  a  newspaper; 
and  that  such  vendor  will  not  sell,  supply,  or  part  with 
^uch  paper  to  or  on  account  of  any  such  printer,  pub- 
lisher, or  proprietor,  until  the  person  applying  for  the 
same  shall  have  delivered  to  such  vendor  a  certificate, 
signed  by  one  or  more  of  the  said  commissioners,  or 
by  the  proper  authorized  officer  of  stamp  duties,  pur- 
porting that  such  security  as  is  required  by  law  hath 
been  given  by  the  printer,  publisher,  and  proprietor 
respectively  of  the  newspaper  for  the  printing  of  which 
such  stamped  paper  is  to  be  sold,  supplied,  or  parted 
•with,  and  that^  such  declaration  hath  been  made  and 
delivered  respecting  the  same  as  is  by  this  act  required^ 
and  that  such  vendor  will  not  sell,  supply,  or  part  with 
any  such  paper  to  or  on  account  of  any  printer,  pro- 
prietor, or  publisher  of  any  newspaper,  with  respect 
to  whom  notice  shall  be  given  to  such  vendor  by 
the  said,  commissioners  or  any  such  officer  that  such 
security  has  not  been  duly  given,  or  has  not  been 
renewed,  pursuant  to  this  act,  or  is  not  remaining  in 
force,  or  that  the  parties  or  any  of  them  who  have 
given  the  same  are  or  is  dead,  or  gone  abroad,  or  are 
or  is  not  to  be  found,  or  that  such  parties  or  any  of 
them  have  or  hath  given  notice  that  they  or  he  are 
or  is  no  longer  concerned  as  printers,  publishers,  or 
proprietors,  or  as  a  printer,  publisher,  or  proprietor 
of  such  newspaper,  or  that  no  such  declaration  re- 
specting the  same,  as  required  by  this  act,  hath  been 
made  and  delivered,  or  that  any  such  printer,  pub- 
lisher, or  proprietor  hath  become  disabled  or  dis- 
qualified under  this  act  to  be  the  printer,  publisher, 
or  proprietor  of  any  such  newspaper,  or  to  receive 
stamped  paper  for  the  purpose  of  printing  the  same  ; 
and  if  any  person  as  aforesaid  shall  sell,  supply,  or 
part  with  any  such  stamped  paper  for  the  purpose 
aforesaid  without  having  given  such  security  as  afore- 
said, or  if  any  person  who  shall  obtain  or  receive  any 
stamped  paper  for  the  printing  of  any  newspaper  of 
which  he  is  or  shall  be  the  printer,  publisher,  or 
proprietor,  shall  furnish  or  supply  any  other  person 
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with  any  such  stamped  paper,  or  if  any  perscm  skaM 
use  for  the  printing  of' any  newspaper  any  stamped 
paper  which  he  shall  receive  or  be  famished  with  by 
or  from  any  person  other  than  the  said  commissioners 
or  their  officers,  or  some  person  duly  authorized  to 
sell  or  distribute  such  stamped  paper,  every  person  so 
offending  shall  for  every  such  offence  forfeit  the  sum 
of  fifty  pounds ;  and  in  any  proceeding  for  recovery 
of  such  penalty  in  the  lait-mentioned  case  it  shall  lie 
OD  the  person  sought  to  be  charged  with  such  offence 
to  prove  that  the  stamped  paper  used  by  such  person 
in  the  printing  of  any  newspaper  was  obtained  by 
such  person  from  the  said  commissioners  or  their 
officers,  or  from  some  person  duly  authorized  to  sell 
or  distribute  such  stamped  paper;  any  law  or  usage 
to  the  contrary  notwithstanding. 

16.  And  be  it  enacted,  that  every  person  printing 
or  publishing,  or  being  concerned  either  as  proprietor 
or  otherwise  in  printing  or  publbhing,  any  newspaper 
upon  paper  not  duly  stamped,  shall  be  deemed  and 
taken  to  owe  to  his  nomjesty  such  sums  of  money  as 
would  have  accrued  to  his  majesty  in  case  the  same 
had  been  printed  upon  paper  duly  stamped;  and 
whenever  any  information  or  bill  shall  be  filed,  or 
other  proceeding  shall  be  had,  on  his  majesty's  behalf, 
for  discovery  of  the  matters  aforesaid,  and  for  an 
account  and  payment  of  such  sums,  it  shall  not  be 
lawful  for  the  defendant  to  plead  or  demur  to  such 
information,  bill,  or  proceeding,  but  he  shall  be  com- 
pellable to  make  such  discovery  as  shall  be  thereby 
required  to  be  made :  provided  always,  that  such  dis- 
covery shall  not  be  made  use  of  as  evidence  or  other- 
wise in  any  proceeding  against  any  such  defendant, 
except  only  in  that  proceeding  in  which  the  discovery 
is  made. 

17*  And  be  it  enacted,  that  if  any  person  shall 
knowingly  and  wilfully  print  or  publish,  or  cause  to 
be  printed  or  published,  any  newspaper  on  paper  not 
duly  stamped  according  to  law,  or  if  any  person  shall 
knowingly  and  wilfully  sell,  utter,  or  expose  to  sale, 
or  shall  dispose  of  or  distribute,  any  newspaper  not 
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duly  stamped  as  aforesaid,  or  if  any  person  shdl 
knowingly  and  wilfully  have  in  his  possession  any 
newspaper  not  duly  stamped  as  aforesaid,  every  person 
so  offending  in  any  of  the  cases  aforesaid  shall  for 
every  such  newspaper,  and  for  every  copy  thereof  not 
duly  stamped,  forfeit  the  sum  of  twenty  pounds ;  and 
moreover  it  shall  be  lawful  for  any  ofRcer  of  stamp 
duties,  or  for  any  person  appointed  or  authorized  by 
the  commissioners  of  stamps  and  taxes  in  that  behalf, 
to  seize  and  apprehend  any  such  offender  as  aforesaid, 
and  to  take  him  or  cause  him  to  be  taken  before  any 
justice  of  the  peace  having  jurisdiction  where  the 
offence  shall  be  committed,  who  shall  hear  and  deter- 
mine the  matter  in  a  summary  way ;  and  if  upon  con- 
viction such  offender  shall  not  immediately  pay  the 
penalty  or  penalties  in  which  he  shall  be  convicted, 
such  justice  shall  forthwith  commit  him  to  prison  for 
any  time  not  exceeding  three  calendar  months  nor 
less  than  one  calendar  month,  unless  such  penalty  or 
penalties  shall  be  sooner  paid:  provided  always,  that 
if  any  such  offender  as  aforesaid  shall  not  be  appre- 
hended and  proceeded  against  in  the  manner  herein- 
before directed,  then  the  said  penalty  or  penalties 
incurred  by  any  such  offence  as  aforesaid  shall  be 
recoverable  by  any  other  of  the  ways  and  means 
provided  for  the  recovery  of  penalties  incurred  under 
this  act. 

18.  And  be  it  enacted,  th^t  if  any  person  shall 
knowingly  and  wilfully  directly  or  indirectly  send  or 
carry,  or  endeavour  to  send  or  carry,  or  cause  or  pro- 
cure to  be  sent  or  carried,  or  do  or  cause  to  be  done 
any  act  whatever  for  or  towards  the  sending  or  carry- 
ing, or  for  or  towards  the  causing  or  procuring  to  be 
sent  or  carried,  or  with  intent  tiiat  the  same  should  be 
sent  or  carried,  out  of  any  part  of  the  united  kingdom, 
any  newspaper,  the  same  not  being  duly  stamped 
according  to  law,  such  person  shall  forfeit  for  every 
such  offence  the  sum  of  fifty  pounds ;  and  it  shall  be 
lawful  for  any  officer  of  stamp  duties,  or  for  any 
person  appointed  or  authorized  by  the  commissioners 
of  stamps  and  taxes  in  that  behalf^  without  any  other 
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i^rrant  than  this  act,  to  seize  and  take  away  all  news* 
papers  not  duly  stamped,  wheresoever  the  same  shall 
be  found,  unless  the  same  shall  be  in  the  possession  of 
some  person  having  the  custody  thereof  by  lawful 
authority ;  and  all  newspapers  not  duly  stamped  which 
shall  be  seized  or  taken  under  any  of  the  provisions 
of  this  act  shall  be  destroyed  or  otherwise  disposed  of 
as  the  commissioners  of  stamps  and  taxes  may  direct. 

19.  And  be  it  enacted,  that  if  any  person  shall 
file  any  bill  in  any  court  for  the  discovery  of  the  name 
of  any  person  concerned  as  printer,  publisher,  or  pro- 
prietor of  any  newspaper,  or  of  any  matters  relative  to 
the  printilig  or  publishing  of  any  newspaper,  in  order 
the  more  effectually  to  bring  or  carry  on  any  suit  or 
action  for  damages  allied  to  have  been  sustained  by- 
reason  of  any  slanderous  or  libellous  matter  contained 
in  any  such  newspaper  respecting  such  person,  it  shall 
not  be  lawful  for  the  defendant  to  plead  or  demur  to 
such  bill,  but  such  defendant  shall  be  compellable  to 
make  the  discovery  required:  provided  always,  that 
such  discovery  shall  not  be  made  use  of  as  evidence  or 
otherwise  in  any  proceeding  against  the  defendant  save 
only  in  that  proceeding  for  which  the  discovery  is 
made. 

20.  And  be  it  enacted,  that  the  printer,  publisher, 
or  proprietor  of  every  newspaper  shall,  within  twenty- 
eight  days  after  the  last  day  of  every  calendar  month, 
pay  or  cause  to  be  paid  the  duty  chargeable  on  all  and 
every  advertisement  and  advertisements  contained  in 
or  published  with  such  newspaper  during  the  said 
calendar  month,  to  the  receiver  general  of  stamps  and 
taxes,  or  to  the  proper  officer  appointed  to  receive  the 
same  at  the  head  office  for  stamps  in  the  cities  of 
Westminster,  Edinburgh,  or  Dublin  respectively^^  if 
such  newspaper  shall  be  printed  or  published  within 
any  of  the  said  cities,  or  within  twenty  miles  thereof 
respectively,  and  if  the  .same  shall  be  printed  or  pub- 
lished in  any  other  part  of  the  united  kingdom,  then  to 
the  distributor  of  stamps  in  whose  district  such  news- 
paper shall  be  printed  or  published ;  and  if  any  printer, 
pablisher^  or  proprietor  of  any  newspaper  shall  neglect 
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to  pay  within  ten  days  next  after  notice  given  to  him 
by  any  officer  of  stamp  duties,  after  the  expiration  of 
the  said  term  of  twenty-eight  days,  the  duty  on  any 
such  advertisement,  it  shall  be  lawful  for  the  commis** 
sioners  of  stamps  and  taxes,  and  their^officers,  and  they 
are  hereby  required,  to  refuse  to  sell  or  deliver,  and 
also  to  give  notice  to  and  to  require  any  vendor  of 
such  stamped  paper  to  refuse  to  sell  or  deliver,  to  or 
for  the  use  of  such  printer,  publisher,  or  proprietor, 
any  such  stamped  paper  for  printing  such  newspaper 
thereon  until  M  arrears  pf  advertisement  duty  to  the 
payment  of  which  such  printer,  publisher,  or  pro* 
prietor  may  be  subject  shall  be  duly  paid  and  dis- 
charged up  to  and  for  the  last  day  of  the  month  next 
preceding  the  month  in  which  such  payment  shall  be 
made. 

21.  And  be  it  enacted,  that  one  printed  copy  of 
every  periodical  literary  work  or  paper  (not  being  a 
newspaper),  containing  or  having  published  therewith 
any  advertisements  or  advertisement  liable  to  stamp 
duty,  which  shall  be  published  within  the  cities  of 
London,  Edinburgh,  or  Dublin  respectively,  or  within 
twenty  miles  thereof  respectively,  shall,  within  the 
space  of  six  days  next  after  the  publication  thereof,  be 
brought,  together  with  all  advertisements  printed 
therein,  or  published  or  intended  to  be  published 
therewith,  to  the  head  office  for  stamps  in  Westminster, 
Edinburgh,  or  Dublin  nearest  to  which  such  literary 
work  or  paper  shall  have  been  published,  and  the  title 
thereof,  and  the  Christian  name  and  surname  of  the 
printer  and  publisher  thereof,  with  the  number  of 
advertisements  contained  therein  or  published  there- 
with, and  any  stamp  duty  by  law  payable  in  respect  of 
such  advertisements,  shall  be  registered  in  a  book  to 
be  kept  at  such  office,  and  the  duty  on  such  advertise- 
ments shall  be  there  paid  to  the  receiver  general  of 
stamps  and  taxes  for  the  time  being,  or  his  deputy  or 
clerk,  or  the  proper  authorized  officer ;  and  one  printed 
copy  of  every  such  literary  work  or  paper  as  aforesaid 
which  shall  be  published  in  any  place  in  the  united 
kingdom,  not  being  wkhin  the  cities  of  London,  Edin^ 
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burgh,  or  Dablin,  or  within  twenty  miles  thereof 
respectively,  shall,  within  the  space  of  ten  days  next 
after  the  publication  thereof,  be  brought,  together 
with  all  such  advertisements  as  aforesaid,  to  the  head 
distributor  of  stamps  for  the  time  being  within  the 
district  in  which  such  literary  work  or  paper  shall  be 
published,  and  such  distributor  is  hereby  required 
forthwith  to  roister  the  same  in  manner  aforesaid  in  a 
book  to  be  by  him  kept  for  that  puq)ose,  and  the  doty 
payable  in  respect  of  such  advertisements  shall  be 
thereupon  paid  to  such  distributor ;  and  if  the  duty 
which  shall  be  by  law  payable  in  respect  of  any  such 
advertisements  as  aforesaid  shall  not  be  duly  paid 
within  the  respective  times  and  in  the  manner  herein- 
before  limited  and  appointed  for  that  purpose,  the 
printer  and  publisher  of  such  literary  work  or  paper, 
and  every  other  person  concerned  in  the  printing  or 
publishing  thereof,  and  the  publisher  of  any  sach 
advertisement^  shall  respectively  forfeit  the  sum  of 
twenty  pounds  for  every  such  offence;  and  in  any 
action,  information,  or  other  proceeding  for  the  reco* 
very  of  such  penalty,  or  for  the  recovery  of  the  duty 
on  any  such  advertisements,  proof  of  the  payment  of 
the  said  duty  shall  lie  upon  the  defendant. 

22.  And  be  it  enacted,  that  upon  information  given 
before  any  justice  of  the  peace  upon  the  oath  of  one 
or  more  credible  person  or  persons  (which  oath  such 
justice  is  hereby  empowered  and  required  to  admi- 
nister) that  there  is  reasonable  and  probable  cause  to 
suspect  any  person  of  being  or  having  been,  at  any 
time  within  one  calendar  month  last  preceding,  in  any 
way  knowingly  and  wilfully  engaged  or  concerned  in 
printing,  publishing,  vending,  or  otherwise  distributing 
any  newspaper  not  duly  stamped  as  required  by  law, 
or  of  being  unlawfully  possessed  of  any  newspapers 
not  duly  stamped  as  aforesaid,  or  that  any  printing 
press,  engine,  machine,  types,  or  other  implements  or 
utensils  for  printing  is  or  are  or  have  been  by  any 
person  knowingly  and  wilfully  used  within  the  time 
last  aforesaid  for  the  purpose  of  composing  or  printing 
any  newspaper  not  duly  stamped  as  aforesaid,  or  that 


6  &  7  Will.  4,  c,  76.  447 

any  such  newspapers  are  sold  or  distributed^  or  kept 
for  sale  or  distribution,  or  are  unlawfully  deposited  in 
any  place,  then  and  in  every  such  case  it  shall  be  lawful 
for  such  justice  and  he  is  hereby  required,  upon  the 
application  of  any  officer  of  stamp  duties,  to  grant  a 
warrant  under  his  hand,  directed  to  any  constable  or 
other  peace  officer,  or  any  officer  of  stamp  duties,  or 
other  person  or  persons  named  in  such  warrant,  autho- 
rizing and  empowering  him  or  them,  with  such  other 
person  or  persons  as  he  or  they  shall  call  to  his  br 
their  assistance,  to  enter  and  search  in  the  daytime  any 
house,  room,  shop,  warehouse,  outhouse,  building,  or 
other  place  belonging  to  such  suspected  person,  or 
where  such  person  shall  be  suspected  of  being  engaged 
or  concerned  or  of  having  been  engaged  or  concerned 
in  the  commission  of  any  such  illegal  act  as  aforesaid, 
or  where  any  such  printing  press,  engine,  machine, 
types,  implements,  or  utensils  suspect^  to  be  or  to 
have  been  used  for  any  such  illegsd  purpose  as  afore- 
said shall  be  or  be  suspected  to  be,  or  where  any  such 
newspapers  as  aforesaid  are  suspected  to  be  sold  or 
distributed,  or  kept  or  deposited  as  aforesaid ;  and  if 
upon  any  such  search  as  aforesaid  any  newspapers 
not  duly  stamped  as  aforesaid,  or  any  printing  press, 
engine,  machine,  types,  implements,  or  utensils  which 
shall  have  been  used  in  printing  or  publishing  any  such 
newspaper  as  aforesaid  within  the  time  last  aforesaid, 
shall  be  found,  it  shall  be  lawful  for  the  person  or 
persons  named  in  such  warrant,  and  his  or  their  assis- 
tant or  assistants,  to  seize  and  take  away  the  same, 
together  with  all  other  presses,  engines,  machines,  types, 
implements,  utensils,  and  materials  for  printing  be- 
longing to  the  same  person,  or  which  shall  be  found 
in  the  same  house,  room,  shop,  warehouse,  outhouse, . 
building,  or  place;  and  all  such  presses,  engines, 
machines,  types,  implements,  utensils,  and  materials 
shall  be  forfeited  to  the  use  of  his  majesty,  and  shall 
be  proceeded  against  to  condemnation  in  his  majesty's 
Court  of  Exchequer  in  England,  Scotland,  or  Ireland 
respectively,  in  like  manner  as  in  the  case  of  any 
goods  seized  as  forfeited  for  any  breach  of  the  law; 
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relating   to    his   majesty's    revenues  of  cystoms    oc 
excise. 

25.  And  be  it  enacted,  that  upon  the  execuHon- 
o^  any  warrant  granted  under  this  act,  authorizing 
any  search  to  be  made  in  any  house,  room,  shop^ 
warehouse,  outhouse,  building,  or  other  place,  if  on 
demand  of  admittance,  and  notice  of  any  such  warrant, 
the  door  of  any  such  house,  room,  shop,  warehouse, 
outhouse,  building,  or  other  place  shall  not  be  forth- 
with opened,  it  shall  be  lawful  for  the  constable  or 
other  peace  officer  having  the  execution  of  such 
warrant,  or  for  any  other  person  or  persons  to  whom 
such  warrant  shall  be  directed,  in  the  presence  of  any 
constable  or  other  peace  officer,  in  the  daytime,  to 
break  open  such  door,  and  to  enter  thereat  for  the 
purpose  of  making  such  search  as  aforesaid ;  and  if 
any  person  shall  refuse  to  permit  any  constable,  peace 
officer,  or  officer  of  stamp  duties,  or  any  other  person 
duly  authorized  in  that  behalf,  to  enter  into  any  house, 
room,  shop,  warehouse,  outhouse,  building,  or  other 
place,  for  the  purpose  of  making  any  search  by  or 
under  this  act  directed  or  authorized  to  be  made»  or 
shall  resist,  obstruct,  molest,  prevent,  or  hinder  any- 
such  constable,  officer,  or  person  as  aforesaid  in  the 
making  of  any  such  search,  or  in  the  execution  of  any 
warrant  issued  under  or  in  pursuance  of  this  act,  or 
in  the  seizing  or  taking  away  of  any  goods,  chattels, 
articles,  matters,  or  things  which  may  be  lawfully 
seized  or  taken,  or  in  the  apprehending  or  detaining 
of  any  offender  or  other  person  who  may  lawfully  be 
apprehended  or  detained,  or  otherwise  in  the  execu- 
tion of  any  of  the  duties,  powers,  or  authorities  given 
to  or  vested  in  any  such  constable,  officer,  or  other 
person  as  aforesaid  by  or  under  any  of  the  provisions 
of  this  act,  every  person  so  offending  in  any  of  the 
several  cases  aforesaid  shall  forfeit  for  every  such 
offence  the  sum  of  twenty  pounds ;  and  all  constables 
and  other  peace  officers  shall  be  and  they  are  hereby 
required  to  be  aiding  and  assisting  in  the  execution  of 
all  warrants  issued  under  this  act ;  and  if  any  con- 
i^able  or  other  peace  officer  shall  neglect  or  refuse  to 
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do  or  perform  any  service  or  duty  by  this  act  required 
or  directed  to  be  done  or  performed  by  him,  or  shall 
neglect  or  refuse  to  aid  and  assist  in  the  execution  of 
any  such  warrant  as  aforesaid,  or  of  any  of  the  pro- 
visions of  this  act,  upon  proper  application  or  notice 
made  or  given  to  him  in  that  behalf,  or  shall  neglect 
or  refuse  to  execute  or  serve  any  warrant  or  summons 
granted  or  issued  pursuant  to  any  of  the  provisions  of 
this  act,  every  such  constable  or  peace  officer  shall 
forfeit  ten  pounds  for  every  such  neglect  or  refusal. 

24.  And  be  it  enacted^  that  it  shall  be  lawful  for 
every  person  having  in  his  possession  any  printing 
press,  or  any  engine  or  machine  for  printing,  if  he 
shall  think  fit,  to  deliver  or  cause  to  be  delivered  in 
the  manner  herein-after  mentioned  a  notice  thereof, 
signed  with  .his  own  hand  in  the  presence  of  and 
attested  by  an  officer  df  stamp  duties,  which  notice 
shall  specify  the  Christian  name  and  surname  and 
place  of  abode  of  the  person  possessed  of  any  such 
printing  press,  engine,  or  machine,  and  a  true  descrip- 
tion  of  the  house  or  building  and  place  in  which  the 
same  shall  be  kept  and  used  for  printing ;  and  every 
such  person  who  shall  give  any  such  notice  as  afore- 
said shall  also  at  the  same  time,  if  he  shall  think  fit, 
deliver  or  cause  to  be  delivered  in  like  manner  a 
list  of  all  or  any  of  the  periodical  papers  for  the 
printing  of  which  any  such  press,  engine,  or  machine 
is  used  or  intended  to  be  used ;  and  every  such  person 
as  aforesaid  shall  afterwards  from  time  to  time  quar- 
terly, that  is  to  say,  within  seven  days  after  the  first 
day  of  March,  the  first  day  of  June,  the  first  day  of 
September,  and  the  first  day  of  December  in  every 
year,  deliver  or  cause  to  be  delivered  in  like  manner  a 
similar  list  of  all  or  any  of  such  periodical  papers  as 
aforesaid;  and  in  the  meantime,  and  from  time  to 
time,  as  often  as  such  person  shall  undertake  or  permit 
the  printing  with  any  such  press,  engine,  or  machine 
as  aforesaid  of  any  periodical  paper  not  specified  in  the 
last  quarterly  list  delivered  by  such  person,  he  shall) 
if  he  shall  think  fit,  before  the  commencement  of  the 
printing  of  such  last-mentioned  paper,  or  within  three 
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days  next  after  aoj  part  or  number  thereof  shall  be 
first  printed  with  any  such  press,  engine,  or  machine 
as  aforesaid,  give  notice  of  the  printing  thereof  in 
manner  herein-after  mentioned';  and  every  such  list 
and  notice  of  papers  for  the  printing  of  which  any 
such  press,  engine,  or  machine  is  used  or  intended  to 
be  used  shall  be  signed  by  the  person  possessed  of  sach 
printing  press,  engine,  or  machine,  with  his  own  hand, 
or  by  some  person  appointed  and  authorized  by  him 
for  that  purpose,  and  of  whose  appointment  and 
authority  notice  in  writing,  signed  by  the  person 
possessed  of  such  press,  engine,  or  machine  as 
aforesaid,  in  the  presence  of  and  attested  by  an 
officer  of  stamp  duties,  shall  be  given  to  the  said 
commissioners,  or  to  the  officer  to  whom  such  lists  as 
aforesaid  are  to  be  delivered;  and  every  such  list 
and  notice  of  papers  printed  or  to  be  printed  as 
aforesaid  shall  specify  and  set  forth  the  correct 
title  of  every  such  paper,  and  the  name  and  place 
of  abode  of  the  printer  thereof  as  the  same  shall 
appear  in  the  imprint,  and '  also  the  name  and  place  of 
abode  of  the  person  who  shall  employ  the  person  pos- 
sessed of  such  press,  engine,  or  machine  to  print  or 
work  off  such  paper,  or  who  shall  engage  or  use  any 
such  press,  engine,  or  machine  for  that  purpose ;  and 
every  such  notice  as  aforesaid  relating  to  the  possession 
of  any  printing  press,  engine,  or  machine,  and  also 
every  list  or  notice  of  the  papers  printed  or  to  be 
printed  therewith,  shall  respectively  be  delivered  to 
the  commissioners  of  stamps  and  taxes,  or  to  some 
officer  appointed  by  them  to  receive  the  same  respeo* 
ttvely,  at  the  head  office  for  stamps  in  Westminster, 
Edinburgh,  or  Dublin,  according  as  the  person  giving 
any  such  notice  or  list  shall  reside  in  England,  Scot- 
land, or  Ireland,  or  to  the  distributor  of  stamps  for  the 
district  in  which  such  person  shall  reside. 

25*  And  be  it  enacted,  that  no  person  who  shall 
have  duly  given  such  notice  as  aforesaid  of  being  pos- 
sessed of  any  press,  engine,  or  machine  for  printing, 
and  shall,  within  the  respective  periods  and  in  the 
manner  herein-before  limited  and  directed  for  that 
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purpose,  have  delivered  lists  and  notices  of  all  or  any 
of  the  periodical  papers  for  the  printing  of  which  any 
such  press,  engine,  or  machine  shall  be  used,  shall  be 
liable  to  any  penalty  or  forfeiture  under  this  act  in 
respect  of  any  paper,  the  same  not  being  a  registered 
newspaper,  truly  specified  in   the  last  quarterly  list 
delivered  by  such  person,  or  in  any  notice  duly  given 
by  him  since  the  delivery  of  the  said  list,  by  reason  of 
such  paper  having  been  printed  with  any  such  press, 
engine,  or  machine  of  the  possession  of  which  such 
notice  as  aforesaid  shall  have  been  given,  although 
such  paper  may  be  liable   to  stamp  duty,  and  may 
have  been  printed  on  paper  not  duly  stamped,  unless 
the  same  shall  be  a  registered  newspaper,  or  unless  the 
same  shall  have  been  so  printed  as  aforesaid,  after 
notice  given   by   the   commissioners  of  stamps  and 
taxes,  or  some  officer  of  stamp  duties,  in  the  manner 
herein-after  mentioned;  (that  is   to   say,)  provided 
always,  that  if  a  notice,  signed  by  any  one  or  more  of 
the  commbsioners  of  stamps  and  taxes,  or  by  any 
officer  of  stamp  duties,  shall    be   delivered  to  any 
person  possessed  of  any  such  printing  press,  engine^ 
or  machine,  or  shall  be  left  for  him  at  the  place  men*' 
tioned  in  any  notice  given  by  him  as  aforesaid  as  the 
place  of  his  abode,  or  the  place  where  such  printing 
press,  engine,  or  machine  is  used  for  printing,  inform- 
ing him  that   any  paper  is    chargeable  with    stamp 
duty  as  a  newspaper  under  this  act,  then,  if  the  same 
shall  be  so  e^rgeable,  and  such  person  shall  after 
such  notice  as  aforesaid  continue  to  print  such  paper, 
or  any  subsequent  part  or  number  thereof,  or  any 
paper  of  the  like  nature,  whether  under  the  same  or 
any  different  form  or  tide,  or  if  after  such  notice  as 
aforesaid  such  person  shall  permit  or  suffer  any  press, 
engine,  or  machine  belonging  to  him  or  in  his  pos- 
session to  be  used  for  the  printing  of  any  such  paper, 
part,  or  number  as  aforesaid,  such  person  shall  be 
liable  to  all  the  penalties  and  forfeitures  imposed  by 
this  act  for  any  offence  committed  against  any  of  the 
provisions  thereof,    after   such   notice    as  aforesaid, 
without  any  further  or  other  notice  or  caution :  pro^ 
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vided  also,  that  every  person  who  shall  neglect  or 
omit  to  give  any  such  notice  or  to  deliver  any  such 
list  as  aforesaid  in  the  manner  and  form  and  within 
the  time  herein-before  directed  and  limited  in  that 
behalf  shall  be  liable  to  and  chargeable  with  all 
penalties  and  forfeitures  imposed  by  this  act  for  any 
offence  committed  against  the  provisions  thereof^ 
without  any  previous  notice  or  caution  whatsoever. 

26*  And  be  it  enacted,  that  all  actions  and  prose- 
cutions which  shall  be  brought  or  commenced  against 
any  person  for  any  thing  done  in  pursuance  or  under 
the  authority  of  this  act  shall  be  commenced  and 
prosecuted  within  three  calendar  months  next  aftor 
the  fact  committed,  and  not  afterwards,  and  shall  in 
England  or  Ireland  be  brought  and  tried  in  the  county 
or  place  where  the  cause  of  action  shall  arise,  and  not 
elsewhere,  and  shall  in  Scotland  be  brought  in  the 
Court  of  Exchequer;  and  notice  in  writing  of  such 
action  and  of  the  cause  thereof  shall  be  given  to  the 
defendant  one  calendar  month  at  least  before  the 
commencement  of  the  action;  and  the  defendant  in 
such  action  may  plead  the  general  issue,  and  give  this 
act  and  any  other  matter  or  thing  in  evidence  at  any 
trial  to  be  had  thereupon ;  and  if  the  cause  of  action 
shall  appear  to  arise  from  any  matter  or  thing  done 
in  pursuance  and  by  the  authority  of  this  act,  or  if 
any  such  action  shall  be  brought  after  the  expiration 
of  such  three  calendar  months,  or  shall  be  brought  in 
any  other  county  or  place  than  as  aforesaid,  or  if 
notice  of  such  action  shall  not  have  been  given  in 
manner  aforesaid,  or  if  tender  of  sufficient  amends  shall 
have  .been  made  before  such  action  commenced,  or  if 
a  sufficient  sum  of  money  shall  have  been  paid  into 
court  after  such  action  commenced,  by  or  on  behalf  of 
the  defendant,  the  jury  shall  find  a  verdict  for  the 
defendant ;  and  if  a  verdict  shall  pass  for  the  defendant, 
or  if  the  plaintiff  shall  become  nonsuit,  or  shall  db- 
eontinue  any  such  action,  or  if,  on  demurrer  or  other- 
wise, judgment  shall  be  given  against  the  plaintiff,  the 
defendant  shall  recover  his  full  costs  of  suit  as  between 
attorney  and  client,  and  shall  have  the  like  remedy  for 
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the  same  as  any  defendant  may  have  for  costs  of  suit 
in  other  cases  at  law. 

^.  And  be  it  enacted,  that  all  pecuniary  penalties 
under  this  act  may  be  sued  or  prosecuted  for  and  re* 
covered  for  the  use  of  his  majesty,  in  the  name  of  his 
majesty's  attorney  general  or  solicitor  general  in  England 
or  Ireland,  or  of  his  majesty's  advocate  general  or 
solicitor  general  in  Scotland,  or  of  the  solicitor  of  stamps 
and  taxes  in  England  or  Scotland,  or  of  the  solicitor  of 
stamps  in  Ireland,  or  of  any  person  authorized  to  sue 
or  prosecute  for  the  same  by  writing  under  the  hands 
of  the  commissioners  of  stamps  and  taxes,  or  in  the 
name  of  any  officer  of  stamp  duties,  by  action  of  debt, 
bill,  plaint,  or  information  in  the  Court  of  Exchequer  at 
Westminster  in  respect  of  any  penalty  incurred  in 
England,  and  in  the  Court  of  Exchequer  in  Scotland  in 
respect  of  any  penalty  incurred  in  Scotland,  and  in  the 
Court  of  Exchequer  in  Dublin,  or  by  civil  bill  in  the 
court  of  the  recorder,  chairman,  or  assistant  barrister 
within  whose  local  jurisdiction  any  offence  shall  have 
been  committed,  in  respect  of  any  penalty  incurred  in 
Ireland,  or,  in  respect  of  any  penalty  not  exceeding 
twenty  pounds,  by  information  or  complaint  before  one 
or  more  justice  or  justices  of  the  peace  in  any  part  of 
the  united  kingdom,  in  manner  by  this  act  provided ; 
aod  it  shall  not  be  lawful  for  any  person  other  than  as 
aforesaid  to  inform,  sue,  or  prosecute  for  any  such 
penalty  as  aforesaid,  except  where,  in  the  case  of  appre- 
hending an  offender  by  any  person  appointed  or  autho- 
rized by  the  commissioners  of  stamps  and  taxes  in  that 
behalf,  it  is  by  this  act  otherwise  expressly  provided 
and  allowed ;  and  it  shall  be  lawful  in  all  cases  for  the 
commissioners  of  stamps  and  taxes,  either  before  or 
after  any  proceedings  commenced  for  recovery  of  any 
such  penalty,  to  mitigate  or  compound  any  such  penalty 
as  the  said  commissioners  shall  think  fit,  and  to  stay 
any  such  proceedings  after  the  same  shall  have  been 
commenced,  and  whether  judgment  may  have  been  ob- 
tained for  such  penalty  or  not,  on  payment  of  part  only 
of  any  such  penalty,  with  or  without  costs,  or  on  pay- 
ment only  of  the  costs  incurred  in  such  proceeding,  ot 
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of  any  part  thereof,  or  on  such  other  terms  as  such 
oommlflsioners  shall  judge  reasonable :  provided  always, 
that  in  no  such  proceeding  as  aforesaid  shall  any 
esaoign,  protection,  wager  of  law,  nor  more  than  one 
impsdiance,  be  allowed ;  and  all  pecuniary  penalties  im- 
posed by  or  incurred  under  this  act,  by  whom  or  in 
whose  name  soever  the  same  shall  be  sued  or  prosecuted 
for  or  recovered,  shall  go  and  be  applied  to  the  use  of 
his  majesty,  and  shall  be  deemed  to  be  and  shall  be 
aooounted  for  as  part  of  his  majesty's  revalue  arising 
from  stamp  duties,  any  thing  in  any  act  contained,  or 
any  law  or  usage,  to  the  contrary  in  anywise  notwith* 
standing :  provided  always,  that  it  shall  be  lawful  for 
tiie  commissioners  of  stamps  and  taxes,  at  their  discre- 
tion, to  give  all  or  any  part  of  such  penalties  as  rewards 
to  any  person  or  persons  who  shall  have  detected  the 
offenders,  or  given  information  which  may  have  led  to 
their  prosecution  and  conviction. 

2S.  And  be  it  enacted,  that  it  shall  be  lawful  for 
any  justice  of  the  peace  within  whose  jurisdiction  any 
offence  the  penalty  for  which  shall  not  exceed  twenty 
pounds  shall  be  committed  against  this  act,  and  such 
justice  is  hereby  required,  upon  any  information  ex- 
hibited or  complaint  made  by  any  person  duly  autho- 
rized in  that  behalf,  to  summon  the  party  accused,  and 
also  the  witnesses  on  either  side,  to  be  and  appear  before 
the  said  justice,  or  before  any  other  justice  of  the  peace, 
at  a  time  and  place  to  be  appointed  for  that  purpose} 
and,  whether  the  party  accused  shall  appear  or  not,  it 
ahaU  be  lawful  for  the  said  justice,  or  any  other  justice 
present  at  the  time  and  place  appointed  for  such  s^« 
pearance,  to  proceed  to  examine  into  the  fact,  and  upon 
due  proof  made  thereof  to  the  satisfaction  of  any  such 
justice,  either  by  confession  of  the  party  accused  or  by 
the  oath  of  one  or  more  credible  witness  or  witnesses, 
to  convict  such  offender,  and  to  give  judgment  for  the 
penalty  and  costs  to  be  assessed  by  any  such  justice^ 
and  to  issue  his  warrant  for  levying  such  penalty  and 
costs,  and  also  the  reasonable  costs  and  charges  attend- 
ing tiie  distress,  on  the  goods  of  such  offender,  and  to 
cause  sale  to  be  made  thereof,  in  case  the  same  shall 
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not  be  redeemed  within  five  days,  renderiog  to  the 
party  the  overplus,  if  any ;  and  where  goods  sufficient 
csannot  be  found  to  answer  such  pensdty  and  costs, 
such  justice,  or  any  other  justice  of  the  district  or  place 
in  which  such  conviction  shall  take  place,  shall  commit 
such  offender  to  the  common  gaol  or  house  of  correction, 
there  to  remain  for  any  time  not  exceeding  three 
calendar  months  nor  less  than  one  calendar  month, 
unless  such  penalty,  costs,  and  charges  shall  be  sooner 
paid  and  satisfied ;  and  if  any  person  shall  find  himself 
aggrieved  by  the  judgment  of  any  such  justice  it  shall 
be  lawful  for  such  person  to  appeal  against  the  same 
to  the  justices  at  the  next  general  or  quarter  ses- 
sions of  the  peace  for  the  district  or  place  where  the 
offence  shall  have  been  committed  which  shall  be  held 
next  after  the  expiration  of  ten  days  from  the  day  on 
which  such  conviction  shall  have  been  made,  of  which 
appeal  notice  in  writing  shall  be  given  to  the  prosecutor 
or  informer  seven  clear  days  previous  to  the  first 
day  of  such  sessions,  and  it  shall  be  lawful  for  such 
justices  at  such  sessions  to  examine  witnesses  on  oath, 
and  finally  to  hear  and  determine  such  appeal ;  and  in 
case  any  conviction  of  such  justice  shall  be  affirmed  it 
shall  be  lawful  for  the  justices  at  such  sessions  to  award 
and  order  the  person  convicted  to  pay  such  costs  oc- 
casioned by  such  appeal  as  to  them  shall  seem  meet : 
provided  always,  that  no  person  convicted  before  any 
such  justice  shall  be  entitled  or  permitted  to  appeal 
against  such  conviction  in  manner  aforesaid  unless 
within  three  days  after  such  conviction  made  he  shall 
^iter  into  a  recognizance,  with  two  sufficient  sureties, 
before  such  justice,  to  enter  and  prosecute  such  appeal, 
and  to  pay  the  amount  of  the  penalty  and  costs  in  which 
he  shall  have  been  convicted,  and  also  such  further 
costs  as  shall  be  awarded  in  case  such  conviction  shall 
be  affirmed  on  such  appeal:  provided  also,  that  no 
such  proceedings  so  to  be  taken  as  aforesaid  shall  be 
quashed  or  vacated  for  want  of  form,  or  shall  be 
removed  by  certiorari,  suspension,  advocation,  or  re- 
duction, or  by  any  other  writ  or  process  whatsoever, 
into  any  superior  or  other  court  or  jurisdiction  in 
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anj  part  of  the  united  kingdom,  any  law,  atatate,  or 
usage  to  the  contrary  notwithstanding :  and  provided 
also,  that  it  shall  be  lawful  for  any  justice  of  the  peace 
before  whom  any  person  shall  be  convicted  of  any 
offence  against  this  act  to  mitigate,  as  he  shall  see  fit, 
any  pecuniary  penalty  by  this  act  imposed,  in  cases  where 
such  justice  shall  see  cause  so  to  do ;  provided  that  all 
reasonable  costs  and  charges  incurred,  as  well  in  dis* 
covering  as  in  prosecuting  for  such  offence,  shall  be 
always  allowed,  over  and  above  the  sum  to  which  such 
penalty  shall  be  mitigated;  and  provided  that  such 
mitigation  do  not  reduce  the  penalty  to  less  than  one 
fourth  of  the  penalty  incurred,  exclusive  of  such  costs 
and  charges;  any  thing  herein  contain^  to  the  contrary 
notwithstanding. 

29.  And  be  it  enacted,  that  the  justice  before  whom 
any  person  shall  be  convicted  of  any  offence  under 
this  act  shall  cause  the  conviction  to  be  made  out  in 
the  manner  and  form  following,  or  in  any  other  form 
of  words  to  the  like  effect,  mutatis  mutandis  ;  (that  is 
to  say,) 

<  County  of  1  Be  it  remembered,  that  on  the 

<  to  wit.    /       ^J    of  in    the    ygi^j.   Qf  Q^f 

^  Lord  at  A.  B.  of 

<  was  duly  convicted  before  me  C.  D. 

<  esquire,  one  of  his  majesty's  justices  of  the  peace  for 
«  the  county  of  in  pursuance  of  an  act 

*  passed  in  the  seventh  year  of  the  reign  of  King 

*  William  the  fourth,  intituled  [title  of  this  act^,  for 

<  that  the  said  A.  B.  [here  state  the  offence],  contrary 

<  to  the  form  of  the  statute  in  that  case  made  and 
^  provided,  for  which  offence  I  do  adjudge  that  the 

*  said  A.  B.  hath  forfeited  the  sum  of  and 

*  [if  the  justice  mitigate  the  penalty]  which  sum  of 

*  I  do  hereby  mitigate  to  the  sum 

<  of  over  and  above  the  sum  of 

<  which  I  do  allow  to  £•  F.  for  his  reasonable  costs 

*  and  expenses  in  prosecuting  this  conviction.     Given 

*  under  my  hand  and  seal,  this  day  of 

30.  And  be  it  enacted,  that  it  shall  be  lawful  for 
any  justice  of  the  peace  to  summon  any  person  to 
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appear  before  such  justice  or  before  any  other  justice 
of  Uie  peace  to  give  evidence  touching  any  offence 
against  the  provisions  of  this  act ;  and  if  any  person 
who  shall  be  so  summoned  shall  neglect  or  refuse  to 
appear,  according  to  the  exigency  of  such  summons, 
at  the  time  and  place  therein  for  that  purpose  named, 
without  reasonable  matter  of  excuse,  to  be  stated  upon 
oath,  and  proved  to  the  satisfaction  of  such  justice 
before  whom  any  information  or  complaint  shall  be 
depending  or  shall  have  been  made  touching  any  such 
offence  as  aforesaid,  or  if  such  person,  having  appeared, 
shall  refuse  to  give  evidence  respecting  any  such 
offence  or  other  matter  as  aforesaid,  then  every  person 
so  offending  shall  forfeit  ten  polinds. 

31.  And  be  it  enacted,  that  in  any  proceeding,  either 
in  any  court  or  before  any  justice  of  the  peace  or 
otherwise,  under  this  act,  or  for  summoning  any  party, 
witness,  or  other  person  in  or  for  the  purpose  of  any 
such  proceeding,  it  shall  not  be  necessary  that  the 
original  or  any  other  process  or  summons, '  or  any 
notice,  demand,  or  order  whatsoever,  should  be  per- 
sonally served  on  the  defendant  or  person  to  be  sum- 
moned, but  it  shall  be  sufficient  that  such  process, 
summons,  notice,  demand,  or  order,  or  a  copy  thereof 
respectively,  be  left  at  the  last  known  place  of  abode 
of  such  defendant  or  person  to  be  summoned. 

32.  And  be  it  enacted,  that  the  several  acts  and 
parts  of  acts  herein-after  mentioned,  or  so  much  and 
such  part  €md  parts  thereof  as  are  now  in  force,  and 
the  stamp  duties  theiieby  granted,  or  such  of  them  as 
are  now  payable  u^on  or  in  respect  of  newspapers, 
shall  respectively  remain  and  continue  Jn  force  and  be 
payable  until  and  nf>on  the  fourteenth  day  of  Sep- 
tember one  thousand  eight  hundred  and  thirty-six,  and 
shall  lirom  thenceforth  cease,  determine,  and  be  re- 
pealed, (that  is  to  say,)  the  several  acts  and  parts  of 
acts  passed  in  tiie  parliaments  of  Great  Britain  herein* 
after  specified ;  namely, 

So  mueh  of  an  act  of  the  tenth  year  of  the 
reign  o£  •Queen  Anne,  passed  for  the  purpose 
^(amongst  other  things)  of  laying  duties    upon 
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eeveral  kinds  of  stamped  T^lluiny  parchmenty  and 
paper,  and  upon  certain  printed  papers,  pam- 
phlets, and  adyertisements,  as  relates  in  any 
manner  to  the  stamp  duties  on  newspapers  or  the 
duties  on  advertisements,  or  as  imposes  any 
penalty  with  relation  to  the  said  duties  or  either 
of  them : 

And  so  much  of  an  act  of  the  eleventh  year  of 
the  reign  of  King  George  the  first,  passed  for  the 
purpose  (amongst  other  things)  of  explaining  the 
said  last-mentioned  act  in  reUtion  to  the  stamp 
duties  on  newspapers,  as  in  any  manner  relates  to 
the  stamp  duties  on  newspapers : 

And  so  much  of  an  act  of  the  sixteenth  year 
of  the  reign  of  King  Greorge  the  second,  passed 
for  the  purpose  (amongst  other  things)  of  punish- 
ing the  vendors  of  unstamped  newspapers,  as  in 
any  manner  relates  to  such  purpose : 

And  so  much  of  an  act  passed  in  the  fifth  year 
of  the  reign  of  King  George  the  third,  intituled 
*<  An  act  for  altering  the  stamp  duties  upon  ad- 
<'  missions  into  corporations  or  companies,  and 
''  for  further  securing  and  improving  the  stamp 
<<  duties  in  Great  Britain,"  as  requires  security  to 
be  given  to  his  majesty  for  payment  of  the  duties 
on  advertisements : 

And  the  whole  of  an  act  passed  in  the  thirteenth 
year  of  the  reign  of  the  said  King  George  the 
*  third,  intituled  *'  An  act  for  explaining  two  acts, 
'<  made  in  the  eleventh  year  of  the  reign  of  King 
«  George  the  first  and  the  thirtieth  year  o  the 
^<  reign  of  his  late  miyesty,  in  relation  to  the 
**  stamp  duties  upon  newspapers : " 

And  so  much  of  an  act  of  the  sixteenth  year 
of  the  reign  of  the  said  King  George  the  third, 
passed  for  the  purpose  (amongst  other  things)  of 
granting  several  rates  and  duties  upon  indentures, 
leases,  bonds,  and  other  deeds,  and  upon  cards, 
dice,  and  newspapers,  as  in  any  manner  relates  to 
newspapers  or  to  the  stamp  duties  thereon : 

And  so  n[iuch  of  an  act  of  the  twentieth  year 
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of  the  reign  of  the  said  King  George  the  third, 
passed  for  the  purpose  (amongst  other  things)  of 
granting  additional  duties  on  advertisements,  as 
relates  to  such  duties : 

And  so  much  of  an  act  passed  in  the  twenty- 
ninth  year  of  the  reign  of  the  said  King  George 
the  third,  for  granting  additional  stamp  duties 
on  newspapers,  advertisements,  cards,  and  dice, 
as  in  any  manner  relates  to  newspapers  or  adver- 
tisements, or  to  the  duties  thereon  respectively : 

And  the  whole  of  an  act  passed  in  the  thirty- 
fourth  year  of  the  reign  of  the  said  King  George 
the  third,  intituled  <*  An  act  to  enable  the  com- 
'<  missioners  of  his  majesty's  stamp  duties  to  stamp 

the  paper  used  for  printing  newspapers  thereon 

in  sheets  of  single  demy  paper  instead  of  sheets 
"  of  double  demy  paper :" 

And  so  much  an  act  of  the  thirty-seventh  year 
of  the  said  King  George  the  third,  passed  for  the 
purpose  (amongst  other  things)  of  granting 
certain  stamp  duties  on  the  several  matters 
therein  mentioned,  as  in  any  manner  relates  to 
newspapers,  or  to  the  duties  thereon,  or  to  any 
discount  or  allowance  in  respect  of  the  said  duties  : 

Aiid  the  whole  of  an  act  passed  in  the  thirty- 
eighth  year  of  the  reign  of  the  said  King  George 
the  third,  intituled  "  An  act  for  preventing  the 
<*  mischiefs  arising  from  the  printing  and  pub- 
**  lishing  newspapers  and  papers  of  a  like  nature 
«  by  persons  not  known,  and  for  regulating  the 
"  printing  and  publication  of  such  papers  in  other 
"  respects:" 
And  the  whole  of  two  several  acts  passed  in  the  par- 
liaments of  Ireland  herein-after  specified;  (that  is  to 
say,) 

An  act  passed  in  the  twenty-third  and  twenty- 
fourth  years  of  the  reign  of  the  said  King  George 
the  third)  intituled  "  An  act  to  secure  the  liberty 
**  of  the  press  by  preventing  the  abuses  arising 
^  from  the  publication  of  traitorous,  seditious,  false,, 
**  and  slanderous  libels  by  persons  unki^own^:" 
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And  an  act  pasted  in  the  thirty-eighth  year  of 

the  reign  of  the  said  King  George  ^e  third,  for 

amending  the  said  last-mentioned  act : 

And  the  several  acts  and  parts  of  acts  passed  in 

the    partiaments  of  the    united  kingdom  of   Great 

Britain  and  Ireknd  herein-after  specified ;  (that  is  to 

So  much  of  an  act  passed  in  the  fortieth  year 
of  the  reign .  of  the  said  King  George  the  third, 
intituled  *'  An  act  to  Ferive,  amend,  continue,  or 
<«  make  perpetual  certain  temporary  statutes,  as 
**  makes  perpetual  or  otherwise  relates  to  the  said 
*'  act  paraed  in  the  parliament  of  Ireland  in  the 
**  thirty-eighth  year  of  the  reign  of  the  said 
"  king;" 

And  so  much  of  an  act  passed  in  the  forty-first 
year  of  the  reign  of  the  said  King  George  the 
third,  for  granting  certain  additional  stamp  duties, 
as  in  any  manner  relates  to  the  stamp  duties  on 
newspapers,  or  to  any  discount  or  allowance  in 
reject  of  the  said  last-mentioned  stamp  duties : 

And  so  much  of  an  act  passed  in  the  forty- 
fourth  year  of  the  reign  of  the  said  King  George 
the  third,  intituled  <<  An  act  to  repeal  the  several 
**  duties  oinder  the  commissioners  for  •sianaging 
''  the  duties  upon  stamped  vellum,  ^parchment, 
*^  and  paper  in  Great  Britain,  and  to  'grant  new 
"  and  additional  duties  in  lieu  thereof,"  as  in  auy 
manner  ^relates  to  newspapers,  or  to  the  duties 
thereon,  or  to  any  discount  or  allowance  in  respect 
of  the  said  ^duties : 

And  the  whole  of  an  act  passed  in  the  forty- 
ninth  year  of  the  reign  of  the  said  King  George 
the  third,  Intituled  <^  An  act  to  amend  so  much 
"  of  an  act  made  in  the  thirty-seventh  year  of 
*<  his  present  majesty,  for  granting  to  his  majesty 
<*  certain  stamp  duties,  as  relates  to  the  limitation 
*^  according  to  which  the  discount  on  newspaper 
"  is  regulated : " 

And  the  whole  of  an  act  passed  in  the  fifty* 
fifth  year  of  the  reign  of  the  said  KiQg  George 
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the  third,  intituled  **  An  act  to  provide  for  the 
'*  collection  and  management  of  stamp  duties 
*«  on  pamphlets,  almanacks,  and  newspapers  in 
"  Ireland:" 

And  so  much  of  another  act  passed  in  the  said 
fifty-fifth  year  of  the  reign  of  the  said  King 
George  the  third,  intituled  <<  An  act  for  repealing 
"  the  stamp  ofiice  duties  on  advertisements, 
**  almanacks,  newspapers,  gold  and  silver  plate, 
stage  coaches  and  licences  for  keeping  stage 
coaches,  now  payable  in  Great  Britain,  and 
**  for  granting  new  duties  in  lieu  thereof,"  as  in 
any  manner  relates  to  newspapers  or  the  duties 
thereon,  or  to  any  discount  or  allowance  in  respect 
of  the  said  duties : 

And  so  much  of  an  act  passed  in  the  fifty- 
sixth  year  of  the  reign  of  the  said  King  George 
the  third,  intituled  "  An  act  to  repeal  the  several 
**  stamp  duties  in  Ireland,  and  also  several  acts 
*'  for  the  collection  and  management  of  the  said 
^<  duties,  and  to  grant  new  stamp  duties  in  lieu 
"  thereof,  and  to  make  more  effectual  regulations 
*^  for  collecting  and  managing  the  said  duties," 
as  in  any  manner  relates  to  newspapers  or  to  the 
duties  thereon,  or  to  any  discount  or  allowance  in 
respect  of  the  said  duties : 

And  so  much  of  an  act  passed  in  the  sixtieth 
year  of  the  reign  of  the  said  King  George  the 
third,  intituled  <'  An  act  to  subject  certain  pub- 
^*  lications  to  the  duties  of  stamps  upon  news- 
<<  papers,  and  to  make  other  regulations  for 
<<  restraining  the  abuses  arising  from  the  pub- 
<<  lication  of  blasphemous  and  seditious  libels,"  as 
subjects  any  newspaper  or  other  paper  or  pamphlet 
to  any  stamp  duty : 

And  the  whole  of  an  act  passed  in  the  sixth 
year  of  the  reign  of  his  late  majesty  King  George 
the  fourth,  intituled  <' An  act  to  allow  newspapers 
*^  to  be  printed  upon  paper  of  a  larger  size  than 
**  is  now  allowedi  and  to  reduce  the  stamp  duties. 
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<<  now  payable  upon  supplements  to  newspapen 
••  and  other  papers  in  Great  Britain  :*' 

And  so  much  of  an  act  passed  in  the  third  and 
fourth  years  of  the  reign  of  his  present  majesty, 
intituled  "  An  act  to  reduce  the  stamp  duties  on 
*'  advertisements  and  on  certain  sea  insurances, 
(<  to  repeal  the  stamp  duties  on  pamphlets  and  on 
*'  receipts  for  sums  under  five  pounds,  and  to 
«  exempt  insurances  on  farming  stock  from  stamp 
"  duties,"  as  provides  the  mode  of  collecting  the 
duty  on  advertisements  contained  in  or  published 
with  any  pamphlet,  periodical  paper^  or  literary 
work: 

And  the  whole  of  an  act  passed  in  the  fifth 
year  of  the  reign  of  his  present  majesty,  intituled 
*<  An  act  to  amend  an  act  of  the  thirty*eighth 
'<  year  of  King  George  the  third,  for  preventing 
«  the  mischiefs  arising  from  the  printing   and 
<<  publishing  newspapers  and   papers  of  a  like 
**  nature  by  persons  not  known,  and  for  regulat- 
'^  ing  the  printing  and  publication  of  such  papers 
<<  in  other  respects,  and  to  discontinue  certain 
'^  actions  commenced  under  the  provisions  of  the 
*^  said  act  i* 
And  the  said  several  acts  and  parts  of  acts  herein- 
before specified  shall  be  and  the  same  are   hereby 
repealed  accordingly,  save  and  except  only  so  far  as 
is  herein  in  that  behalf  provided.  • 

33.  Provided  always,  and  be  it  enacted,  that  nothing 
in  this  act  contained  shall  extend  or  be  construed  to 
extend  to  repeal  any  of  the  herein-before  mentioned 
acts  or  parts  of  acts  with  respect  to  any  duty  or 
arrears  of  any  duty  whatsoever  which,  before  or 
upon  the  said  fourteenth  day  of  September  one  thou- 
sand eight  hundred  and  thirty-six,  shall  have  accrued 
and  been  incurred  under  or  by  virtue  of  the  said  acts 
or  partd  of  acts,  or  any  of  them  respectively,  and 
which  shall  then  or  at  any  time  afterwards  be  or 
become  due  or  payable  and  remain  in  arrear  and 
unpaid,  or  with  respect  to  any  fine,  penalty,  or  forfei- 
ture or  punishment  incurred  and  not  recovered   or 
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suffered  for  or  in  respect  of  any  offence  or  crime 
committed  or  to  be  committed  against  the  said  several 
acts  or  parts  of  acts  respectively,  or  any  of  them,  upon 
or  before  the  said  fourteenth  day  of  September  one 
thousand  eight  hundred  aad  thirty-six,  or  with  respect 
to  any  proceedings,  civil  «r  criminal,  commenced  or 
to  be  commenced  against  any  person  for  the  recovery 
of  any  such  arrears  of  d»ty,  or  of  any  such  fine,  penalty, 
or  forfeiture,  or  for  the  infliction  of  any  such  punish* 
inent  as  aforesaid,  but  that  ail  such  arrears  of  duty, 
fines,  penalties,  forfeitures,  and  punishments  shall  and 
may  respectively  be  sued  or  prosecuted  for,  recovered, 
obtained,  and  inflicted,  by  the  same  ways  and  means 
«md  in  such  and  the  same  manner  as  if  this  act  had 
not  been  passed :  and  provided  also,  that  nothing  in 
this  act  contained  shall  extend  or  be  construed  to 
«xtend  to  repeal  any  of  the  said  herein-before  men- 
tioned acts  or  parts  of  acts  so  far  as  the  same  or  any 
of  them  repeal  the  whole  or  any  part  of  any  other 
act  or  acts ;  and  that  no  matter  or  thing  whatever  in 
this  act  contained  shall  revive  or  be  construed  to 
revive,  for  any  period  or  purpose  whatsoever,  any  act 
or  acts,  or  any  part  of  any  act  or  acts,  which  before 
the  passing  of  this  «ct  shall  have  expired,  or  which 
by  any  act  or  acts  passed  before  the  passing  of  this 
act  shall  have  been  repealed ;  and  that  the  repeal  of 
any  act  or  acts  herein-before  mentioned,  or  any  other 
matter  or  thing  in  this  act  contained,  shall  not  extend 
or  be  construed  to  extend  to  repeal  or  annul  or  in 
any  way  to  affect  any  indemnity  granted  under  or  by 
virtue  of  any  act  or  acts  so  repealed. 

S4.  And  be  it  enacted,  that  it  shall  be  lawful  for 
any  person,  having  in  his  possession  any  paper  stamped 
with  any  of  the  duties  hereby  repealed,  and  not  made 
use  of,  or  who  may  at  any  time  hereafter  have  in  his 
possession  any  paper  stamped  for  denoting  the  duties 
by  this  act  granted,  and  which  may  be  rendered  useless 
by  reason  of  any  change  of  dies,  or  by  the  operation 
of  any  of  the  provisions  of  this  act,  to  bring  tiie  same 
to  the  head  oflice  for  stamps  in  London,  Edinburgh,  or 
Publin  respectively,  at  any  time  within  six  calendar 
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months  next  after  the  said  fifteenth  day  of  September 
one  thousand  eight  hundred  and  thirty-six,  or  within 
six  calendar  months  next  after  the  same  shall  be  so 
rendered  useless,  in  order  that  the  stamps  thereon  may 
be  cancelled  and  allowed ;  and  it  shall  be  lawful  for 
the  commissioners  of  stamps  and  taxes,  or  their  proper 
officerst  to  cancel  and  allow  such  stamps  accordingly, 
and  to  stamp  such  paper  or  any  portion  thereof,  and 
any  other  paper  which  shall  be  brought  for  that  pur- 
pose, with  stamps  denoting  the  duty  by  this  act  granted, 
to  the  amount  or  value  of  the  stamps  so  to  be  can- 
celled and  allowed  as  aforesaid,  after  deducting  the 
amount  of  any  discount  allowed  tiiereon. 

S5i  And  in  order  to  avoid  the  frequent  use  of  divers 
terms  and  expressions  in  this  act,  and  to  prevent  any 
miseonstniction  of  the  terms  and  expressions  used 
therein,  be  it  enacted,  that  wherever  in  this  act,  with 
reference  to  any  person,  matter,  or  thing,  any  word  or 
words  is  or  are  used  importing  the  singular  number  or 
the  masculine  gender  only,  yet  such  woid  or  words  shall 
be  understood  and  construed  to  include  several  per* 
sons  as  well  as  one  person,  females  as  well  as  males, 
bodies  politic  or  corporate  as  well  as  individuals,  and 
several  matters  or  things  as  well  as  one  matter  or  thing, 
nnlesa  it  be  otherwise  specially  provided,  or  there  be 
something  in  the  subject  or  context  repugnant  to  such 
construction. 

36.  And  be  it  enacted,  that  this  act  may  be  amended, 
altered,  or  repealed  by  any  act  or  acts  to  be  passed  in 
this  present  session  of  parliament. 

Schedule  referred  to  in  this  act  . 

Schedule  (a.) 

Containing  the  duties  imposed  by  this  act  on  news- 
papers ;  (that  is  to  say,)* 
For  every  sheet  or  other  piece  of  paper  whereon  any 
newspaper  shall  be  printed.  Id. 

And  where  such  sheet  or  piece  of  paper  shall 
contain  on  one  side  thereof  a  superficiesi  exclu** 
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sive  of  the  margin  of  the  letter-press,  exceeding 
one  thousand  tive  hundred  and  thirty  inches, 
and  not  esceeding  two  thousand  two  hundred 
and  ninety-five  inches,  the  additional  duty 
of^. 

And  where  the  same  shall  contain  on  one  side 
thereof  a  superficies,  exclnsive  of  the  margin 
of  the  letter-press,  exceeding  tlco  thousand  two 
hundred  and  ninety-five  inches,  the  additional 
duty  of  Irf. 

Provided  always,  that  any  sheet  or  piece  of  paper 
containing  on  one  side  thereof  a  superficies, 
exclusive  of  the  margin  of  the  letter-press,  not 
exceeding  seven  hundred  cincl  sixty-five  inches, 
which  shall  be  published  with  and  as  a  supple* 
ment  to  any  newspaper  chai^eable  with  any  of 
the  duties  aforesaid,  shall  be  chargeable  only 
with  the  duty  of^d. 
And  the  following  shall  be  deemed  and  taken  to  be 
newspapers  chargeable  with  the  said  duties ;  \iz. 

Any  paper  containing  public  news,  intelligence)  or 
occurrences  printed  in  any  part  of  the  united 
kiiigdoni  to  be  dispersed  and  made  public ; 

Alao  any  paper  printed  in  any  part  of  the  united 
kingdon^  weekly  or  oFteaer,  or  at  intervals  not 
exceeding  twenty-six  days,  containing  only  sr 
principally  advertisements : 

And  also  any  paper  containing  any  public  news, 
intelligence^  or  occurrences,  or  any  remarks  or 
observations  thereon,  printed  iu  any  part  of  the 
united  kingdom  for  sale,  and  published  periodi- 
cally or  in  parts  or  immbers  at  intervab  not 
exceeding  twenty-sis  days  between  the  publi- 
cation of  any  two  such  papers,  parts,  or  num- 
bers, where  any  of  the  said  papers,  parts,  or 
numbers  respectively  shall  not  exceed  two  sheets 
of  the  dimensions  herein-after  specified  (exclu- 
sive of  any  cover  or  blank  leaf,  or  any  other 
leaf  upon  which  any  advertisement  or  other 
notice  shall  be  printed),  or  shall  be  published 
for  sale  for  a  less  sum  than  sixpence,  exclusive 
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of  the  duty  by  this  act  imposed  thereon :  pro- 
Tided  always,  that  no  quantity  of  paper  less 
than  a  quantity  equal  to  twenty-one  inches  in 
length  and  seyenteen  inches  in  breadth,  in  what- 
ever way  or  form  the  same  may  be  made  or 
may  be  divided  into  leaves,  or  in  whatever  way 
the  same  may  be  printed,  shall,  with  reference 
to  any  such  paper,  part,  or  number  as  aforesaid, 
be  deemed  or  taken  to  be  a  sheet  of  paper : 
And  provided  also,  that  any  of  the  several  papers 
herein-before  described  shall  be  liable  to  the 
duties  by  this  act  imposed  thereon,  in  whatever 
way  or  form  the  same  may  be  printed  or  folded, 
or  divided  into  leaves  or  stitched,  and  whether 
the  same  shall  be  folded,  divided,  or  stitched, 
or  not 

Exemptions. 

Any  pap^r  caUed  **  Police  Gazette,  or  Hue  and  Cry,^' 
published  in  Great  Britain  by  authority  of  the  secre- 
tary of  state,  or  in  Ireland  by  the  authority  of  the 
lord  lieutenant. 

Daily  accounts  or  bills  of  goods  imported  and  exported, 
or  warrants  or  certificates  for  the  delivery  of  goods, 
and  the  weekly  bills  of  mortality,  and  also  papers 
containing  any  lists  of  prices  current,  or  of  the  state 
of  the  markets,  or  any  account  of  the  arrival,  sail- 
ing, or  other  circumstances  relating  to  merchant 
ships  or  vessels,  or  any  other  matter  wholly  of  a 
commercial  nature ;  provided  such  bills,  lists,  or 
accounts  do  not  contain  any  other  matter  than  what 
hath  been  usually  comprised  therein. 
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An  act  to  amend  ^  law  respecting  defamatory  words 

and  libel* 

For  the  better  protection  of  privete  t^baracter,  and 
for  more  effectually  securing  the  liberty  of  the  pressy 
and  for  better  preventing  abuses  in  exercising  the  said 
liberty,  be  it  enacted  by  the  queen*s  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  tiiis 
present  parliament  assembled,  and  by  ihe  auUiority  of 
the  same,  that  in  any  action  for  defamation  it  shall  be 
lawful  for  the  defendant  (after  notice  in  writing  of  his 
intention  so  to  do,  duly  given  to  the  plaintiff  at  the 
time  of  filing  or  delivering  the  plea  in  such  action,) 
to  give  in  evidence,  in  mitigation  of  damages,  that  he 
made  or  offered  an  apology  to  the  plaintiff  for  such 
defamation  before  the  commencement  of  the  action, 
or  as  soon  afterwards  as  he  had  an  opportunity  of 
<loing  so,  in  case  the  action  shall  have  been  commenced 
before  there  was  an  opportunity  of  making  or  offering 
such  apology. 

2.  And  be  it  enacted,  that  in  an  action  for  a  libel 
contained  in  any  public  newspaper  or  other  periodical 
publication  it  shall  be  competent  to  the  defendant  to 
plead  that  such  libel  was  inserted  in  such  newspaper 
or'^ other  periodical  publication  without  actual  mialice, 
and  without  gross  negligence,  and  that  before  the  com- 
mencement of  the  action,  or  at  the  earliest  opportunity 
afterwards,  he  inserted  in  such  newspaper  or  other 
periodical  publication  a  full  apology  for  the  said  libel, 
or,  if  the  newspaper  or  periodical  publication  in  which 
the  said  libel  appeared  should  be  ordinarily  published 
at  intervals  exceeding  one  week,  had  offered  to  publish 
the  said  apology  in  any  newspaper  or  periodical  pub- 
lication to  be  selected  by  the  plaintiff  in  such  action ; 
and  that  every  such  defendant  shall  upon  filing  such 
plea  be  at  liberty  to  pay  into  court  a  sum  of  money 
by  way  of  amends  for  the  injury  sustained  by  the  pub- 
lication of  such  libely  and  such  paynOient  into  court 
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shall  be  of  the  same  effect  and  be  ayailable  in  the 
same  manner  and  to  the  same  extent,  and  be  subject 
to  the  same  rules  and  regulations  as  to  payment  of 
eosts  and  the  form  of  pleading,  except  so  far  as  regards 
the  pleading  of  the-  additional  facts  herein-before  re- 
qaited  to  be  pleaded  by  such  defendant,  as  if  actions 
for  libel  had  not  been  excepted  from  the  personal 
actions  in  which  it  is  lawful  to  pay  money  into  court 
under  an  act  passed  in  the  session  of  pariiament  held 
in  the  fourth  year  of  his  late  majesty,  intituled  ^*  An 
'<  act  for  the  further  amendment  of  the  law,  and  the 
**  better  advancement  of  justice  ;**  and  that  to*  such 
plea  to  such  action  it  shall  be  competent  to  the  plaintiff^ 
to  reply  generally,  denying  the  whole  of  such  plea. 

S.  And  be  it  enacted,  that  if  any  p^son  shall  pub-^ 
fish  or  threaten  to  publish  any  libeljupon  any  other  per- 
son,  or  shall  directly  or  indirectly  threaten  to  print  of 
publislH  or  shall  directly  or  indirectly  propose  to  abstain 
froth  printing  or  publnhing,  or  shall  directly  or  indi« 
rectly  offer  to  prevent  the  printing  or  publishing,  of 
any  matter  or  thing  touching  any  other  person,  with 
intent  to  extort  any  money  or  security  for  money,  or 
any  valuable  thing,  from  such  or  any  other  person,  or 
with  intent  to  induce  any  person  to  confer  or  procure 
for  any  person  any  appointment  or  office  of  profit  or 
trust,  every  such  offender,  on  being  convicted  thereof, 
shall  be  liable  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  eommon  gaol  or  hoase  of  correction,  for 
any  term  mot  exceeding  three  years :  provided  always, 
that  nothing  herein  contained  shall  in  any  manner  alter 
or  affect  any  law  now  in  force  in  rei^ect  of  the  sending 
or  delivery  of  threatening  letters  or  writings. 

4*  And  be  it  enacted,  that  if  any  person  shall  mali- 
ciously pttblish  any  defamatory  libel,  knowing  the  same 
to  be  false,  every  such  person,  being  convicted  thereof, 
shall  be  liable  to  be  imprisoned  in  the  common  gaol 
or  house  of  correction  for  any  term  not  exceeding 
two  years,  and  to  pay  such  fine  as  the  court  shall 
award. 

5.  And  be  it  enacted,  that  if  any  person  shall  mali- 
aiouady  publish  any  defomatoi^  libel),  every  such  persoD,^ 


J 


6  &  7  Vict.  c.  96.  469 

being  convicted  tliereof,  shall  be  liable  to  fine  or  im- 
prisonment, or  both,  as  the  court  may  award,  such 
imprisonment  not  to  exceed  the  term  of  one  year. 

6.  And   be  it  enacted,  that  on  the  trial   of  any 
indictment  or  information  for  a  defamatory  libel,  the 
defendant  having  pleaded  such  plea  as  herein-after 
mentioned,  the  truth  of  the  matters  charged  may  be 
inquired  into,  but  shall  not  amount  to  a  defence,  unless 
it  was  for  the  public  benefit  that  the  said  matters 
charged  should  be  published ;  and  that  to  entitle  the 
defendant  to  give  evidence  of  the  truth  of  such  matters 
charged  as  a  defence  to  such  indictment  or  infor- 
mation it  shall  be  necessary  for  the  defendant,   in 
pleading  to  the  said  indictment  or  information,  to 
allege  the  truth  of  the  said  matters  charged  in  the 
manner  now  required  in  pleading  a  justification  to  an 
action  for  defamation,  and  further  to  allege  that  it  was 
for  the  public  benefit  that  the  said  matters  charged 
should  be  published,  and  the  particular  fact  or  facts 
by  reasdti  whereof  it  was  for  the  public  benefit  that 
the  said  matters  charged  should  be  published,  to  which 
plea  the  prosecutor  shall  be  at  liberty  to  reply  gene- 
rally, denying  the  whole  thereof;   and  that  if  after 
such  plea  the  defendant  shall  be  convicted  on  such 
indictment  or  infonnation  it  shall  be  competent  to  the 
co\irt,  in  pronouncing  sentence,  to  consider  whether 
•    ^e  guih  of  the  defendant  is  aggravated  or  mitigated 
by  the  said  plea,  and  by  the  evidence  given  to  prove 
or  to  disprove  the  same:  provided  always,  that  the 
truth  of  the  matters  charged  in  the  alleged  libel  com- 
plained of  by  such  indictment  or  information  shall  in 
no  case  be  inquired  into  without  such  plea  of  justi« 
fication :  provided  also,  that  in  addition  to  such  plea 
it  shall  be  competent  to  the  defendant  to  plead  a  plea 
of  not  guilty :  provided  also,  that  nothing  in  this  act 
contained  shall  take  away  or  prejudiee  any  defence 
under  the  plea  of  not  guilty  which  it  is  now  com- 
petent to  the  defendant  to  make  under  such  plea  to 
any  action  or  indictment  or  information  for  defamatory 
words  or  libeL 

7*  And  be  it  enacted;  that  whensoever,  upon  the* 
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trial  of  any  indictment  or  information  for  the  pub* 
Hcation  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
shall  have  been  given  which  shall  establish  a  presump- 
tive case  of  publication  against  the  defendant  by  the 
act  of  any  other  person  by  his  authority,  it  shall  be 
competent  to  such  defendant  to  prove  that  such  pub- 
lication was  made  without  his  authority,  consent^  or 
knowledge,  and  that  the  said  publication  did  not  arise 
from  want  of  due  care  or  caution  on  his  part 

8.  And  be  it  enacted^  that  in  the  case  of  any  indict- 
ment or  information  by  a  private  prosecutor  for  the 
publication  of  any  defamatory  libel,  if  judgment  shall 
be  given  for  the  defendant,  he  shall  be  entitled  to 
recover  from  the  prosecutor  the  costs  sustained  by  the 
said  defendant  by  reason  of  such  indictment  or  iafor^ 
mation ;  and  that  upon  a  special  plea  of  justification 
to  such  indictment  or  information,  if  the  issue  be  found 
for  the  prosecutor,  he  shall  be  entitled  to  recover  from 
the  defendant  the  costs  sustained  by  the  prosecutor  by 
reason  of  such  plea,  such  costs  so  to  be  recovered  bf 
the  defendant  or  prosecutor  respectively  to  be  taxed 
by  the  proper  officer  of  the  court  before  which  the  said 
indictment  or  information  is  tried. 

9.  And  be  it  enacted,  that  wherever  throughout  this 
act,  in  describing  the  plaintiff  or  the  defendant,  or  the 
party  affected  or  intended  to  be  affected  by  the  offencC) 
words  are  used  importing  the  singular  number  or  the 
masculine  gender  only,  yet  they  shall  be  understood  to 
include  several  persons  as  well  as  one  person,  and 
females  as  well  as  males,  unless  when  the  nature  of  the 
provision  or  the  context  of  the  act  shall  ejsclude  such 
construction. 

10.  And  be  it  enacted,  that  this  act  shall  take  effect 
from  the  first  day  of  November  next ;  and  that  nothing 
in  thb  act  contained  shall  extend  to  Scotland. 
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I  HAVE  thought  that  this  work  would  be  incom^ 
plete  without  the  report  of  the  committee  upon  which 
the  statute  6  &7  Vict  c«  96.  was  framed,  and  the  evi- 
dence given  before  that  committee  by  the  lord  chan- 
cellor, the  lord  chief  justice,  the  lord  chief  baron,  and 
the  lord  Campbell,  who  introduced  the  bill. 

I  have  ventured  to  exclude  from  the  evidence  of  the 
lord  chancellor  such  parts  as  do  not  bear  strictly  upon 
the  subject  of  this  work,  in  order  to  avoid  swelling  this 
appendix  to  an  inconvenient  length. 

By  the  lords  committees  appointed  a  select  com- 
mittee to  consider  the  law  of  defamation  and 
libel,  and  to  report  to  the  house ;  and  to  whom 
was  referred  the  petition  of  James  Birch,  of  the 
city  of  Dublin,  newspaper  proprietor,  praying 
their  lordships  to  make  certain  alterations  in  the 
law  of  libel : 

Ordered  to  report. 

That  the  committee  have  met,  and  considered  the 
subject  matter  of  the  said  reference,  and  the  petition 
referred  to  them ;  and  have  examined  many  witnesses ; 
and  have  come  to  certain  resolutions,  which  they  beg 
leave  to  introduce  and  explain  by  a  few  preliminary 
observations. 

The  committee  have  thought  that  it  woUld  be  better 
to  confine  their  proposed  amendments  of  the  law  to 
defamation  and  private  libel.  The  limits  of  autho- 
rized discussion  on  political  subjects  are  at  present 
very  undefined;  and  decisions  and  dicta  are  to  be 
found  in  law  books  which,  if  acted  upon,  would  seri- 
ously fetter  the  wholesome  liberty  of  the  press.  In 
the  framing  of  a  penal  code,  or  upon  a  general  cevision 
of  the  criminal  law,  it  may  be  proper  that  an  attempt 
should  be  made  to  classify  the  different  offences  against 
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the  state  by  publications  prejudicial  to  good  order, 
morals,  and  religion,  assigning  appropriate  punish- 
ments to  each ;  but  from  the  mildness  with  which  this 
branch  of  the  criminal  law  has  been  administered  by 
successive  administrations,  and  from  the  liberality  of 
judges  and  the  discrimination  of  juries  in  modem 
times,  little  practical  inconvenience  has  been  experi- 
enced from  tiie  arbitrary  doctrines  of  past  ages,  though 
they  have  never  been  formally  superseded;  and  ti^e 
committee  do  not  find  that,  as  far  as  public  prosecu- 
tions are  concerned,  there  is  now  any  complaint  from 
authors  or  journalists. 

But,  in  coming  to  the  subject  of  defamation  and 
private  libel,  the  committee  are  of  opinion  that  various 
alterations  in  the  existing  law  are  imperatiyely  re- 
quired, both  for  the  safeguard  of  character,  and  the 
protection  from  vexatious  proceedings  of  those  en- 
gaged in  communicating  useful  information  to  the 
public 

At  present,  while  for  any  words  reduced  into  writ- 
ing which  in  any  way  tend  to  injure  reputation,  though 
communicated  to  only  one  individual,  the  law  gives  a 
remedy, — there  is  no  remedy  without  proof  of  special 
damage,  for  mere  words,  however  injurious  to  repu- 
tation, and  however  publicly  spoken,  unless  they  im- 
pute an  indictable  o£fence,  or  apply  to  a  man  in  his 
business,  or  import  that  he  is  labouring  under  an  in- 
fectious disease;  so  that,  falsely  and  maliciously  to 
impute,  in  the  coarsest  terms  and  on  the  most  public 
occasion,  want  of  chastity  to  a  woman  of  high  station 
and  unspotted  character,  or  want  of  veracity  or  courage 
to  a  gentleman  of  undoubted  honesty  and  honour, 
cannot  be  made  the  foundation  of  any  proceeding, 
civil  or  criminal;  whereas  an  action  may  be  main- 
tained for  saying  that  a  cobbler  is  not  skilfiil  in  mend- 
ing shoes,  or  that  any  one  has  held  up  his  hand  in  a 
threatening  posture  to  another.  The  committee  con- 
ceive that  these  distinctions,  which  are  quite  peculiar 
to  the  law  of  England,  do  not  rest  on  any  solid  foun- 
dation, and  that  wherever  an  injury  is  done  to  character 
by  defamation  there  ought  to  be  redress  by  action. 
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There  might  be  a  danger  of  frivoloas  actions  foi^ 
words,  if  costs  were  to  be  recovered  by  the  plaintiff 
where  the  jury  award  only  nominal  damages,  and  if 
the  jury  were  obliged  to  find  a  verdict  for  the  plaintiff 
for  all  defamatc^ry  words,  without  considering  whethei* 
on  the  occasion  when  they  were  spoken  they  were 
likely  to  make  any  impression  on  the  bystanders ;  bvt 
the  committee  think  that  this  danger  will  be  obviated 
by  the  existing  regulation,  which  takes  away  the  right 
to  costs  where  the  damages  are  mider  forty  shillings, 
and  by  allowing  the  jury  to  consider,  in  the  cases  in 
which  an  action  is  now  given,  whether,  under  the  cir- 
cumstances, the  words  were  likely  to  injure  reputation, 
-^and,  without  a  special  justification,  to  find  a  verdict 
for  the  defendant 

The  committee  think  that  the  existing  law  is  defec- 
tive, in  permitting  Veritas  eonvicii  by  itself  to  be  an 
absolute  bar  to  a  civil  action.  They  consider  that 
there  are  many  cases  in  which  a  wrong  may  be  mali- 
ciously done  to  an  individual  for  which  a  remedy 
should  be  given  by  making  public  what  may  be  proved 
to  be  true, — as  where  the  imputation  refers  to  some 
personal  defect,  or  an  error  of  conduct  long  atoned  for 
and  forgotten; — and  that  the  justification  ought  not  to 
be  complete  without  showing  to  the  satisfaction  of  a 
jury  that  the  community  had  an  interest  in  the  truth 
being  made  known.  This  qualification  of  the  defence 
in  civil  proceedings  rests  on  the  same  principle  on 
which  the  committee  propose  that  the  Veritas  eonvicii 
should  be  admitted  as  an  ingredient  in  the  defence 
upon  indictments  or  informations  for  libel. 

It  was  pressed  upon  the  committee  by  some  wit- 
nesses who  were  examined,  that  evidence  of  an  apology 
should  be  admitted  as  a  bar  to  the  action,  and  that  it 
should  always  be  open  to  the  jury,  under  a  plea  of 
not  guilty,  to  find  a  verdict  for  the  defendant,  if  they 
should  think  his  intentions  were  good,  or  that,  in  case 
of  a  justification,  there  may  be  a  verdict  for  the  defen- 
dant, although  the  whole  of  the  justification  is  not 
made  out.  Such  proposals  the  committee  consider 
quite  inconsistent  with  safety  to  private  character ;  the 
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most  mischievous  consequences  might  follow  from  a 
right  to  set  up  an  apology  as  a  defenoe  for  a  libel; 
and  where  any  man  publishes  what  is  defamatory  of 
another,  he  should  be  prepared  to  show  that  it  is  tme» 
and  that  some  good  is  done  by  the  truth  being  told. 
If  a  justification  fails  only  on  a  deficiency  of  some  formal 
proofy  only  nominal  damages  will  be  recovered  without 
costs,  and  an  attempt  to  justify  a  material  part  of  the 
libel  which  fails  is  an  aggravation  of  the  original 
injury. 

The  committee,  however,  think  that  an  apology,  or 
the  ofier  of  an  apology,  should  be  admitted  in  mitiga* 
tion  of  damages,  leaving  it  to  the  jury  to  look  to  the 
terms  of  the  apology,  and  ihe  circumstances  in  which 
it  was  offered. 

It  likewise  appears  to  the  committee,  that  although 
a  general  power  of  .paying  money  into  court  by  way  of 
amends  could  not  be  conceded  in  all  cases  of  libel,  so 
as  that  the  plaintiff  must  proceed  at  the  peril  of  the 
verdict  being  against  him,  should  the  jury  think  the 
sum  offered  sufficient, — there  may  be  an  excepted  case 
for  granting  this  power.  The  conductors  of  several 
reputable  journals  stated  to  the  committee  that,  not- 
withstanding the  greatest  caution,  they  sometimes 
insert  an  objectionable  paragraph;  that  in  such  cir- 
cumstances respectable  persons  were  willing  to  accept 
an  ample  apology,  but  that  swindlers,  who  sometimes 
themselves  send  the  libel,  will  neither  accept  an 
apology  nor  any  reasonable  sum  offered  them,  and 
that  their  attornies  force  them  on  to  trial  for  the  sake 
of  costs.  There  would  probably  be  no  hardship  to 
individuals,  nor  encouragement  to  libelling,  if  a  limited 
power  of  paying  money  into  court  were  conceded; 
the  defendant  being  obliged  to  show  to  the  satisfaction 
of  the  jury  that  the  libel  was  inserted  by  inadvertence, 
that  an  apology  was  immediately  made,  and  that  the 
sum  paid  into  court  was  a  sufficient  compensation  for 
any  injury  done. 

In  coming  to  the  consideration  of  criminal  proceed- 
ings for  libel,  the  (Committee  have  had  the  objection 
pointed  out  by  almost  all  the  witnesses  examined,  that, 
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although  the  indictmeDt  or  information  charges  the 
libel  to  be  false,  the  truth  of  the  imputation  cannot  be 
given  in  evidence  at  the  trial,  and,  according  to  several 
decisions,  cannot  even  be  offered  by  affidavit  in  miti- 
gation of  punishment ;  so  that  the  libel  cannot  fairly 
be  taken  to  be  false,  as  the  defendant  is  in  no  shape 
allowed  to  show  that  it  is  true ;  and  for  the  heinous 
offence  of  fabricating  a  calumny,  and  publishing  it, 
knowing  it  to  be  false,  no  additional  punishment  is 
now  provided. 

The  committee  are  of  opinion  that  the  truth  ought 
not  to  amount  to  an  absolute  defence  in  a  criminal  or 
civil  proceeding  for  libel,  but  that  it  ought  to  be 
received  as  an  ingredient  in  the  defence,  to  enable  the 
jury  to  determine  whether  upon  the  whole  the  publi- 
cation was  justifiable.  A  difficulty  arises  as  to  the 
question  to  be  submitted  to  the  jury  beyond  the  truth 
of  the  imputation*  Some  witnesses  suggested  that  it 
should  be  the  motive  of  the  defendant;  but  the  just 
consideration  seems  to  be,  whether  the  public  have  an 
interest  in  the  truth  being  made  known  to  them*  It 
is  only  in  such  a  case  that  private  offences  ought  to  be 
made  the  subject  of  public  comment,  and  in  such  a 
case,  for  the  good  of  the  community,  the  publication 
must  be  tolerated,  though  prompted  by  spite*  The 
committee  think  that  admitting  evidence  of  the  truth 
under  this  limitation  will  remove  a  scandal  from  the 
administration  of  justice,  and  will  have  a  strong  ten- 
dency to  put  down  the  infamous  libellers,  who,  living 
by  deliberate  calumny,  when  prosecuted,  complain  of 
the  existing  law  of  libel  by  which  all  inquiry  into 
truth  is  forbidden,  assert  that,  if  permitted,  they  could 
justify  all  their  fabrications,  and  thus  sometimes  suc- 
ceed in  creating  public  sympathy  in  their  favour 
against  those  whom  they  have  so  cruelly  outraged. 

Complaint  was  made  by  some  of  the  witnesses,  that, 
with  regard  to  private  libel,  offences  of  very  different 
degrees  of  magnitude  are  all  brought  into  one  class. 
The  committee  think  that  they  may  be  safely  distin- 
guished into  three  classes :  one,  the  most  highly  aggra- 
vated, where  the  libel  is  known  to  be  false,  and  is  pub- 


476  APPENDIX,  N<>S. 

lished  after  an  attempt  to  extort  money  by  a  threat  to 
libel ;  the  second,  where  the  libel  is  known  to  be  false, 
without  proof  of  a  previous  threat;  and  the  third, 
where  the  libel  b  published  maliciously,  without  proof 
that  it  was  known  to  be  false ;  the  first  to  be  punish- 
able by  fine,  three  years  imprisonment,  and  sentence  of 
hard  labour ;  the  second,  by  fine  and  two  years  impri- 
sonment ;  and  the  third,  by  fine  and  one  year's  impri- 
sonment. The  committee  considered  of  a  fourth  class, 
where  fine  only  should  be  the  punishment;  but  after 
great  consideration  were  unable  so  to  frame  it  that  it 
should  n6t  include  cases  in  which  the  court  should  still 
possess  the  power  of  imprisoning.  The  committee 
have  thought  that  a  limit  should  be  put  to  the  term  of 
imprisonment  for  libel,  which  is  now  indefinite,  as. 
sentence  of  imprisonment  for  twenty  years  would  not 
be  erroneous. 

The  committee  think  there  should  be  a  legislative 
dedaration,  that  no  action,  indictment,  or  information 
should  be  maintainable  for  a  faithful  report  of  any 
proceedings  of  courts  of  justice,  or  before  magistrates 
acting  in  the  dbcharge  of  their  duty,  or  of  any  pro- 
ceedings in  either  house  of  parliament  at  which  stran- 
gers have  been  permitted  to  be  present,  provided  that 
such  proceedings  are  not  of  such  a  nature  that  a  report 
of  them  would  be  contrary  to  good  manners.  In  prac- 
tice the  publication  of  such  proceedings  is  permitted ; 
but  it  was  stated  to  the  committee  that  much  vexation 
is  sometimes  occasioned  by  the  threat  of  actions  for 
their  publication,  and  the  public  good  seems  to  require 
that  fair  reports  of  all  such  proceedings  should  be 
declared  lawful.  Any  garbled  or  malicious  publica- 
tion of  such  proceedings  to  the  injury  of  another 
would  still  be  criminal. 

The  committee  are  particularly  anxious  that  it 
should  be  understood  that  this  immunity  does  not  and 
ought  not  to  extend  to  proceedings  before  magistrates, 
who,  in  flagrant  violation  of  their  daty,  under  pretence 
of  giving  advice,  receive  complaints  on  subjects  over 
which  they  have  no  jurisdiction,  and  give  great  facility 
to  slander  and  extortion. 


APPENDIX,   N<>2.  477 

A  proposal  was  made  to  exempt  from  responsibilitj 
the  publishers  of  a  report  of  speeches  at  any  publie 
meeting,  throwing  the  responsibility  entirely  on  the 
speakers;  but  the  committee  without  hesitation  dis* 
approved  of  this  proposal,  thinking  that  it  would 
afford  the  easy  means  of  propagating  sedition  and 
slander  with  impunity. 

In  times  not  very  remote  there  have  been  decisions 
carrying  the  responsibility  of  booksellers  and  news- 
paper proprietors  for  the  acts  of  their  servants  to  a 
revolting  extent ;  and  though  such  decisions  may  not 
now  be  likely  to  be  acted  upon,  the  committee  think  it 
should  be  declared  to  be  competent  for  a  defendant, 
against  whom  a  presumptive  case  of  publication  by  an 
agent  has  been  made,  to  show  that  the  act  of  publica- 
tion was  under  circumstances  where  he  could  not  be 
supposed  to  have  directed  or  sanctioned  it. 

The  evidence  showed  that,  in  cases  where  a  party 
supposing  himself  to  be  defamed,  instead  of  bringing 
an  action,  indicts,  and  there  is  a  verdict  against  him, 
the  defendant  suffers  great  hardship  from  having  no 
remedy  for  his  costs,  which  are  heavier  than  if  he  had 
been  sued  in  a  civil  action ;  and  the  committee  think 
it  v^ry  reasonable  that  the  prosecutor  who  fails  in 
such  a  case  should  be  liable  to  costs,  he  having  without 
just  cause  put  the  law  in  motion  for  an  alleged  private 
grievance. 

A  question  of  considerable  importance  has  arisen, 
whether,  when  there  is  a  long  trial,  or  a  series  of  trials 
upon  the  same  indictment,  or  arising  out  of  the  same 
transactions,  the  court  may  prohibit  the  publication  of 
any  part  of  the  proceedings  till  the  whole  shall  be  con- 
cluded* The  committee  are  of  opinion  that  the  pub- 
lication of  such  trials  should  be  permitted  from  time 
to  time  as  they  proceed.  The  order  restraining  the 
publication  can  hardly  be  enforced,  and  tends  to  partial 
and  defective  reports.  A  full  and  faithful  report  may 
be  considered  as  enlarging  the  court,  and  allowing  the 
great  body  of  the  public  to  be  present  at  the  trial ; 
and  (as  has  been  proved  by  recent  instances)  the 
publication  during  the  trial  may  lead  to  the  discovery 
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of  important  evidence,  and  conduce  to  the  elucidation 
of  truth* 

The  attention  of  the  committee  was  particularly 
drawn  to  certain  disreputable  weekly  newspapers  which 
are  said  to  exist  by  slander.  It  was  stated  to  the  com- 
mittee that  they  are  carried  on  under  the  names  of  men 
of  straw,  who  are  entered  as  proprietors  at  the  stamp 
office,  and  are  incapable  of  paying  damages  or  costs ; 
so  that  there  is  no  use  in  bringing  any  action  against 
them*  The  most  effectual  measure  suggested  for 
putting  an  end  to  this  system  appears  to  the  committee 
to  be,  that  the  security  given  at  the  stamp  office  by  the 
proprietors  and  printers  of  newspapers  should  extend  to 
damages  and  costs  in  actions  for  libel.  The  proposed 
security  probably  would  not  be  objected  to  by  respect- 
able newspapers,  and  could  hardly  be  obtained  by  those 
infamous  libellers  who  are  now  such  pests  of  society. 

With  a  view  to  afford  protection  to  fair  fame,  to 
guard  honourable  men  from  vexatious  litigation,  and 
effectually  to'  put  down  traffic  in  calumny,  the  com- 
mittee have  come  to  the  following  resolutions ;  viz. 

1.  That  an  action  for  defamation  should  be  maintain- 

able for  any  words,  spoken  without  just  cause, 
tending  to  injure  the  reputation  of  another;  e.  g. 
words  imputing  want  of  chastity  to  a  woman,  or 
want  of  courage  or  veracity  to  a  man  : 

2.  That  in  an  action  for  words,  unless  the   words 

impute  an  indictable  offence,  it  shall  be  open  to 
the  jury,  under  the  plea  of  not  guilty  or  non  dam- 
nificatus,  to  consider  whetheir,  under  the  circum- 
stances when  the  words  were  spoken,  they  were 
likely  to  injure  reputation ;  and  if  they  think  that 
they  were  not,  to  find  a  verdict  for  the  defendant, 
without  any  special  justification  : 

3.  That  in  an  action  for  defamation,  whether  spoken  or 

written,  the  Veritas  convicii  shall  not  be  an  abso- 
lute defence ;  but  that  the  defendant,  where  he 
justifies  specially  on  the  record,  in  addition  to  the 
truth  of  the  imputation,  shall  be  obliged  to  allege 
that  it  was  for  the  benefit  of  the  community  that 
the  words  should  be  spoken,  or  the  alleged  libel 
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written  and  published ;  and  that  unless  the  whole 
plea  of  justification  is  made  out  to  the  satisfaction 
of  the  jury  there  shall  be  a  verdict  for  the 
plaintiff: 

^.  That  in  all  actions  for  defamation  it  shall  be  liawful 
for  the  defendant  (giving  due  notice  to  the  plain- 
tiff of  his  intention  to  do  so)  to  give  in  evidence, 
in  mitigation  of  damages,  that  he  made  or  offered 
an  apology  before  the  bringing  of  the  action ;  or 
if  the  action  is  brought  before  there  has  been  an 
opportunity  for  making  or  offering  such  apology, 
as  soon  as  possible  after  the  bringing  of  such 
action : 

5.  That  where  an  action  is  brought  for  a  libel  in  any 
public  newspaper,  it  shall  be  competent  to  the 
defendant  to  plead  that  the  said  libel  was  inserted 
in  the  said  newspaper  without  malice  and  without 
gross  negligence,  and  that  before  action  brought, 
or  as  soon  as  it  was  reasonably  possible,  he 
inserted  in  the  said  newspaper  a  full  apology  for 
the  said  libel;  and  that  he  shall  be  at  liberty  to 
pay  into  court  a  sum  of  money,  by  way  of  amends, 
for  the  injury  sustained  by  the  publication  of  the 
«aid  libel ;  that  if  the  plaintiff  is  contented  there- 
with, he  may  take  the  same  out  of  court,  with  his 
costs  incurred  to  that  time ;  and  that  if  the  plain- 
tiff is  not  contented  therewith,  he  may  proceed  in 
the  action,  and  the  jury  shall  consider  whether 
the  allegations  in  the  said  plea  are  made  out  to 
their  satisfaction,  and  the  said  sum  is  sufHcient  by 
way  of  amends  as  aforesaid, — in  which  case  they 
shall  find  a  verdict  for  the  defendant ;  otherwise 
they  shall  find  a  verdict  for  the  plaintiff,  with  such 
further  sum  by  way  of  damages  as  they  shall 
think  he  ought  to  recover : 

6«  That  to  any  indictment  or  information  for  a  private 
libel  it  shall  be  lawful  for  the  defendant  to  plead 
that  the  imputation  contained  in  the  alleged  libel 
is  true,  and  that  it  was  for  the  benefit  of  the 
community  that  the  said  alleged  libel  should  be 
published,   the  prosecutor   being   permitted  to 
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traverse  the  whole  of  the  said  plea,  or  only  the 
truth  of  the  said  imputation,  or  that  the  said 
publication  was  for  the  benefit  of  the  community ; 
and  that  at  the  trial  of  such  indictment  or  infor- 
mation the  defendant  shall  be  acquitted  or  con- 
victed according  to  the  opinion  of  the  jury  on  the 
issue  so  joined : 

7.  That  in  an  indictment  or  information  for  private 
libel  it  shall  be  competent  to  the  prosecutor  to 
allege  that  the  defendant  unlawfully,  maliciously, 
and  knowing  the  said  libel  to  be  false,  and  having 
previously  attempted  to  extort  money  from  the 
prosecutor  by  a  threat  to  publish  a  lihel  against 
the  prosecutor,  or  some  of  his  family,  kindred,  or 
connexions,  published  the  libel  set  out  ia  the 
indictment  or  information ;  and  that  the  defen* 
dant,  being  convicted  on  such  indictment  or  infor- 
mation, shall  be  liable  to  fine  and  imprisonment 
not  exceeding  three  years,  and  to  be  sentenced  to 
hard  labour : 

&  That  in  an  indictment  or  information  for  private 
libel  it  shall  be  competent  for  the  prosecutor  to 
allege  that  the  defendant  unlawfully,  maliciously, 
and  knowing  Uie  said  libel  to  be  false,  published 
the  said  libel ;  and  that  the  defendant,  being  con* 
victed  on  such  indictment  or  information,  shall  be 
liable  to  fine  and  imprisonment  not  exceeding  two 
years: 

9.  That  in  an  indictment  or  information  for  private 

libel  it  shall  be  competent  to  the  prosecutor  to 
allege  that  the  defendant  unlawfully  and  mali- 
ciously published  the  said  libel;  and  that  the 
defendant,  being  convicted  on  such  indictment  or 
information,  shsdl  be  liable  to  fine  and  imprison- 
ment not  exceeding  one  year : 

10.  That  no  action,  indictment,  or  information  shall  be 
maintainable  for  a  faithful  report  of  any  proceed- 
ings of  courts  of  justice,  or  before  magistrates 
acting  in  the  discharge  of  their  duty,  or  of  any 
proceedings  in  either  house  of  parliament  at  which 
strangers  have  been  permitted  to  be  present,  pro- 
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vided  that  such  proceedings  are  not  of  such  a 
nature  that  a  report  thereof  would  be  contrary  to 
good  manners : 

11.  That  it  be  declared  that,  upon  the  trial  of  an 
indictment  or  information  for  libel,  it  shall  be 
competent  for  the  defendant  against  whom  a  pre- 
sumptiye  case  of  publication  by  an  agent  has  been 
made  to  prove  as  an  answer,  that  the  act  of  pub- 
lication was  contrary  to  his  orders,  and  under 
circumstances  where  it  was  impossible  he  should 
have  been  acquainted  wilii  the  contents  of  the 
libel : 

1^.  That  in  private  prosecutions  for  libel,  if  there  be  a 
verdict  and  judgment  for  the  defendant,  the  de- 
fendant shall  be  entitled  to  recover  costs  from  the 
prosecutor,  to  be  taxed  by  the  proper  officer  of  the 
court: 

13.  That  pending  tiie  trials  of  indictments  or  inform- 

ations it  shidl  be  lawful  fairly  to  publish  the  pro- 
ceedings on  the  said  triab  from  time  to  time  before 
the  conclusion  thereof: 

14.  That  the  security  given  at  the  stamp  office  by  the 
proprietors  and  printers  of  newspapers  shall  extend 
to  damages  and  costs  in  actions  for  libel  against 
them. 
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Evidence  of  the  Lord  Chancellor  before 

THE  Committee. 

The  right  honourable  the  Lord  High  Chancellor, 
attending  by  permiflsion  of  the  House  of  Lordsi 
was  examined. 

1.  How  far>  in  your  lordship's  opinion,  is  it  possible 
to  define  the  law  of  libel  so  as  to  bring  it  within  more 
distinct  rules  than  at  present  ? — I  admit  the  great  im- 
portance of  the  inquiry,  and  it  is  one  to  which,  in 
common  with  those  who  have  attended  to  the  subject 
of  libel  law,  I  have  at  different  times  paid  considerable 
attention,  but,  I  must  freely  own,  without  any  success 
whatever.  I  hold  it  to  be  hardly  possible  to  define 
libels  by  which  guilt  may  be  incurred  as  tending  to 
a  breach  of  the  peace,  to  other  proceedings  of  a  violent 
nature,  to  shaking  the  institutions  of  the  country  from 
tiie  sovereign  downwards,  and  loosening  the  found- 
ations of  society,  and  to  a  variety  of  other  heads,  under 
which  may  be  classed,  though  without  any  distinctness 
of  definition  or  any  tiling  like  exhaustion  of  the  sub- 
ject, the  ofiences  that  are  committed  by  publishing  or 
uttering  libellous  or  seditious  expressions.  Any  defini- 
tions that  I  have  ever  seen  given  had  one  or  other  of 
two  faults  equally  opposed  to  the  requisites  of  a  logical 
definition ;  they  were  either  so  vague  and  general  as 
not  to  specify  or  define  any  thing,  or,  if  they  did  not 
sin  in  that  respect,  they  were  only  rendered  particular 
and  definite  by  omitting  some  species  of  libel  or  of 
sedition  which,  on  the  most  cursory  inspection,  ought 
manifestly  to  have  been  comprehended.  A  definition, 
in  order  to  satisfy  the  requisites  of  a  good  logical 
definition,  ought  not  only  to  be  sufiiciently  precbe  so 
that  it  shall  take  in  nothing  except  what  was  intended 
to  be  specified,  but  also  sufficiently  comprehensive  to 
omit  nothing  which  ought  to  be  included.  I  have 
never  yet  seen,  nor  been  able  myself  to  hit  upon,  any 
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thing  like  a  definition  of  libel,  or  even  of  sedition, 
which  possessed  those  requisites  of  a  definition ;  and 
I  cannot  help  thinking  that  the  difficulty  is  not  acci^ 
dental,  but  essentially  inherent  in  the  nature  of  the 
subject  matter.  If  any  definition  were  mentioned  to 
me,  I  should  state  in  what  light  it  struck  me,  and 
wherein  I  deemed  it  defective.  I  have  frequently 
heard  it  said  that  libeLmeans  nothing,  for  that  the  word 
signifies  a  "  little  book."  This  was  a  very  favourite 
mode  of  arguing  of  the  late  Mr.  Home  Tooke,  and  has 
been  adopted  by  some  of  his  followers.  Mr.  Tooke 
being  a  great  master  of  etymology,  and  having  made 
what  may  be  called  important  discoveries  in  that 
science,  and  in  the  philosophy  of  grammar,  was,  not 
unnaturally,  in  the  habit  of  considering  every  thing  in 
an  etymological  point  of  view.  But  when  he  and  his 
followers  said  a  libel  means  a  little  book,  they  forgot 
that  the  origin  of  most  of  the  words  which  convey  per* 
fectly  definite  ideas  was  etymologically  as  little  calcu- 
lated to  convey  an  accurate  description  of  the  thing 
signified  as  the  word  libel  describes  what  we  mean  by 
that  word.  A  person  might  as  well  say  there  is  no 
such  thing  as  the  crime  of  forgery,  because  to  forge  is 
to  beat  iron  into  a  form  when  it  is  red  hot,  as  that  the 
word  libel  is  not  intelligible,  and  does  not  designate 
a  composition  of  a  known  description.  Moreover, 
when  men  speak  of  libel  as  a  little  book,  they  either 
do  not  deal  fairly  or  they  do  not  deal  learnedly  with 
the  subject,  even  as  etymologists ;  for,  independently 
of  the  observation  I  have  last  made,  no  one,  except 
^iptically,  ever  made  use  of  the  word  libel  as  a  literal 
translation  of  the  Latin*  If  a  boy  at  school  were  to 
be  called  upon  by  his  master  to  translate  libel,  and 
should  translate  it,  as  this  argument  assumes  upon 
the  surface  merely,  ''  libellus,"  he  would  probably  be 
punished,  and  certainly  might  justly  be  corrected ;  for 
the  Latin  of  libel  is  not  libellus,  but  libellus  famosus, 
and  that  Is  the  civil  law  designation ;  and  indeed  there 
is  a  title  in  the  Pandects,  **  De  injuriis  et  famosis 
*^  Libellis.'*  Libel  then  means,  in  its  original,  not 
little  book,  but  ^*  a  defamatory  little  book."    Now  it 
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may  be  trae  that  **  little  book"  means  nothing  cri- 
minal; but  surely  defamation,  a  taking  away  men's 
character,  does  convey  the  precise  idea  of  some  ofiTence, 
though  it  must  be  admitted  that  in  this,  as  in  almost 
every  other  case,  the  sense  of  the  primitive  word  has 
been  so  stretched  as  to  comprehend  other  things.  For 
these  reasons  I  am  not  of  opinion  that  any  stress  ought 
to  be  laid  in  the  discussion  of  this  question  on  the 
etymology  of  the  word  libel.  It  is  an  offence  unfor- 
tunately of  a  somewhat  vague  description,  but  suf- 
ficiently known  in  law,  and  perhaps  as  well  defined  as 
assault  and  some  others ;  and  I  do  not  believe,  from 
all  the  experience  I  have  had  in  courts  or  in  con- 
sultations, that  in  practice  any  considerable  difficulty 
is  felt  on  account  of  its  indistinctness.  I  have  never 
known  a  case  in  which  a  party  was  oppressed,  or 
a  jury  mbled,  by  the  vagueness  of  the  term  or  the 
want  of  a  definition.  I  do  not  remember  a  case  in 
which  the  jury  did  not  form  almost  as  accurate  a 
notion  of  what  was  meant  by  the  offence  of  libel  as  of 
most  other  offences,  especidly  in  the  class  of  misde- 
meanors. Certainly  if  we  are  to  argue  on  the  etymo- 
logy of  libel  as  telling  nothing,  the  same  may  be  said 
of  sedition,  which  is  nevertheless  supposed  to  be  more 
distinctly  understood.  That  term,  however,  if  we 
apply  the  etymological  test,  means  going  apart,  seorsdm 
itia;  and  it  comes  from  the  Roman  people  rising 
against  their  chiefs,  and  going  aside  to  a  certain  place. 
Yet  every  body  knows  what  sedition  is;  no  one,  I 
believe,  says  that  it  is  an  offence  which  cannot  be 
understood  so  as  to  be  dealt  with. 

2.  It  has  been  suggested  that  the  description  of  libel 
should  be  a  counselling  or  incitement  to  that  which 
would  amount  to  an  indictable  offence? — Then  I  take 
leave  to  say  that  the  word  ^*  incitement "  would  just 
require  definition,  and  limitation,  and  bounding,  as 
much  as  the  word  libel,  and  that  no  benefit  whatever 
in  practice  could  be  obtained  by  the  substitution  of 
one  undefined  word  for  another.  The  question  would 
always  arise,  wherein  consists  an  incitement?  One 
person  might  say  that  a  gross  attack  upon  the  personal 
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character  of  the  sovereign,  or  upon  the  conduct  of 
either  branch  of  the  legislature,  constituted  an  incite- 
ment to  commit  treason  or  sedition,  which  would  be 
an  indictable  o£Pence;  but  can  any  thing  be  more 
manifest  than  that  this  is  reasoning  in  a  circle?  for 
that  brings  you  back  to  what  every  body  admits  to  be 
one  species  of  libel,  namely,  a  defamatory  attack  on  a 
person  in  a  high  public  situation.  I  conceive  as  much 
vagueness  to  lurk  under  the  word  incitement,  or  that 
which  incites,  as  under  the  word  libel.  I  must  again 
repeat,  that  no  practical  inconvenience  arose  from 
want  of  definition  in  my  experience  at  the  bar,  which 
was  very  extensive  for  twenty  years,  having  been  on 
one  side  or  the  other,  in  almost  every  libel  case  on  the 
northern  circuit,  or  at  Westminster  or  Guildhall,  tried 
during  that  period,  during  part  of  which  a  very  great 
number  of  prosecutions  took  place,  for  it  comprised 
the  time  of  Sir  Vicary  Gibbs,  who  filed  more  ex  officio 
informations  thah  any  other  attorney  general.  I  am 
clearly  of  opinion  that  the  law  of  libel  is  exceedingly 
defective,  and  errs  in  both  directions ;  in  some  respects 
it  is  too  lenient,  and  gives  too  great  an  advantage  to  a 
defendant ;  in  other  respects  it  is  too  harsh,  and  gives 
too  great  advantage  to  the  prosecutor;  and  though 
there  are  various  improvements  of  which  it  is  suscep* 
tible,  and  various  complaints  to  which  it  is  justly 
liable,  I  do  not  think  this  of  indefiniteness  is  one  from 
which  great  practical  evil  has  arisen.  But  I  am  per- 
fectly prepared  to  state  my  opinion  as  to  various  other 
points  in  this  law. 

3.  In  what  does  your  lordship  consider  it  too 
lenient? — If  a  person  either  says  or  publishes  of  an 
individual  any  thing  which  amounts,  in  the  one  case  to 
slander,  or  in  the  other  case  to  libel,  it  must  be  by 
imputing  an  indictable  ofience  to  constitute  the  former, 
whereas  no  such  restriction  exists  as  to  the  latter ;  but 
in  both  cases  the  law  allows  the  defendant  in  an  action 
to  justify,  and  by  proving  the  truth  of  the  words 
spoken  or  written,  he  entitles  himself  to  a  verdict ;  this 
I  consider  too  favourable  to  the  wrong-doer.  I  will 
mention  another  to  which  I  have  just  alluded.    Every 
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person  acquainted  with  the  law  knows,  that  whereas 
spoken  shinder,  especially  if  spoken  before  a  number 
of  persons,  may  not  only  be  as  bad  as  written  and 
published  slander,  but  may  be  worse,  inasmuch  as 
every  person  can  hear  and  understand,  though  many 
persons  may  not  be  able  or  likdy  to  read  a  line ;  yet, 
in  order  to  make  that  slander  actionable,  it  must  be  of 
one  particular  description  of  slander,  namely,  imputing 
an  indictable  offence ;  and  this  restriction  leaves  out  a 
great  number  of  the  most  bitter  slanders,  as,  for 
instance,  calling  a  man  a  rogue,  a  coward,  a  knave,  an 
apostate,  a  profligate,  a  seducer,  an  adulterer,  all  of 
which  is  highly  defamatory,  yet  not  actionable ;  but  if 
the  twentieth  part  of  this, — such  is  the  inconsistency 
of  the  law, — if  the  twentieth  part  of  these  things  be 
put  in  writing,  though  it  is  not  read  by  more  than  a 
single  person,  that  is  an  act  of  publication,  and  an 
action  lies  for  the  libel. 

4.  When  your  lordship  talks  of  the  leniency  of  the 
law  in  favour  of  defendants,  you  confine  that  to 
actions?  —  Chiefly;  I  ought  to  have  said  that  my 
remai^  ap|dies  chiefly  to  actions.  The  law,  as  far  as 
I  recollect,  do6s  not  in  the  criminal  part  lean  towards 
defendants.  In  one  respect,  perhaps,  it  does,  and  that 
I  think  a  very  great  evil ;  but  I  am  not  sure  that  it  is 
now  the  law,  for  the  practice  of  the  court  of  King's 
Bench  has  varied  in  the  respect  to  which  I  refer.  If  a 
person  moves  for  a  criminal  information,  either  for 
words  spoken  tendibg  to  a  breach  of  the  peace,  or  a 
published  libel  or  letters  sent  to  him,  he  cannot  suc- 
ceed in  obtaining  a  rule  if  he  does  not  on  oath  deny 
every  one  particular  charged  f^ainst  him  down  to  the 
most  trifling ;  he  has  no  remedy,  and  is  driven  to  an 
action,  which  may  either  not  lie  m  the  case  of  words, 
or  may  not  be  satisfactory ;  or  to  indictment,  which  is 
rather  held  to  be  an  admission  of  the  truth  of  the 
charge.  The  advantage  of  proceeding  by  criminal 
information  is  this:  it  erects  the  court  of  King's  Bench 
(and  this  was  always  Lord  Erskine's  opinion,  entitied 
to  great  deference  on  all  subjects,  but  on  none  more 
than  on  this,)  into  a  court  of  honour,  which  may  well 
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administer  the  law  of  honour  between  party  and  party, 
with  a  due  attention  both  to  the  wounded  feelings  of 
the  individual  and  to  the  preservation  of  the  peace; 
but  it  has  this  singular  advantage  besides,  that  it 
enables  the  party  defiuned,  on  his  oath,  to  purge  him- 
self of  the  offence  charged,  and  gives  him  an  oppor* 
tunity  of  defying  his  adversary  to  prove  the  truth  of 
his  accusation.  It  b  in  this  particular  doubly  advan* 
tageous  beyond  an  action,  which  simply  defies  the 
slanderer  to  prove  his  charge ;  and  from  its  nature  this 
may  be  impossiUe,  though  the  thing  may  all  the  while 
be  true ;  so  that  briii^ing  an  action  really  often  leaves 
the  truth  or  falsehood  very  doubtful ;  for  how  many 
charges  are  there  which  may  be  quite  true,  the  gravest 
charges  of  all,  and  in  which  an  action  is  brutum 
fulmen,  because  the  defendant  cannot  by  possibility 
have  evidence  of  it ;  and  so  the  bringing  an  action 
may  only  show  that  the  plaintiff  is  conscious  of  having 
committed  the  offence  charged,  bnt  certain  also  there 
can  be  no  evidence  against  him.  For  instance,  if  a 
man  is  charged  with  adultery  or  seduction, — ^very  grave 
offences,  which  in  the  minds  of  many  persons  are  so 
-gmve  that  he  who  is  guilty  ought  to  be  driven  from 
society, — the  truth  of  the  charge  may  be  known  to  him* 
self  and  his  paramour  only,  and  thus  it  is  just  as  likely 
after  the  verdict  for  damages  shall  pass  that  the  slander 
was  true  as  before  the  action  was  brought.  The  event 
will  only  have  proved  that  no  waiting  maid  or  valet- 
•de-chambre  had  been  able  to  give  evidence,  or  that  no 
one  but  the  parties  was  cognizant  of  the  fact  But 
those  persons  having  to  come  before  the  court  with 
affidavits  of  denial,  as  well  as  exposing  themselves  to 
affidavits  of  the  opposite  party,  it  does  not  follow  that 
the  same  persons  who  would,  proceed  by  action  would 
venture  to  swear,  and  both  perjure  themselves,  and  let 
it  be  known  each  to  the  other  for  ever  after,  that  he 
had  bee'n  guilty  of  one  of  the  foulest  crimes  that  man 
ean  commit,  namely,  perjury.  These  are  the  reasons 
why  I  think  the  application  in  court  for  a  criminal 
information,  under  the  statute  of  William,  is  a  very 
important  and   beneficial    proceeding  for  a  person 
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defamed.  Bat  I  hold  that  the  practice  is  too  lenient 
to  the  defendant,  and  unjustly  disfaTours  the  prose- 
cutor»  if  the  remedy  by  criminal  information  depends 
upon  idbether  he  can  clear  himself,  not  only  of  ninety- 
nine  parts  out  of  a  hundred  of  the  things  laid  to  lus 
charge,  but  of  the  whole  hundred.  For  example, 'a 
person  may  be  charged  with  an  assault  with  intent  to 
commit  an  unnatural  crime,  but  he  may  have  com- 
mitted an  assault  of  a  compamtively  innocent  nature^ 
or  he  may  be  charged  with  an  assault  on  a  female  with 
intent  to  commit  a  rape,  and  yet  he  cannot  get*  a  cri- 
minal information,  according  to  the  practice  some 
yeare  ago  prevalent  in  the  court  of  King's  Bench  (I 
belieye  it  is  now  a  little  relaxed),  unless  he  can  deny 
tiie  less  as  well  as  the  more  important  part  See  the 
situation  of  such  a  man.  He  dares  not  go  into  court, 
because  he  knows  he  shall  be  refused  the  rule,  and 
shall  have  his  fame  tarnished  by  that  refusaL  I  think 
that,  in  so  far,  ^nju8t  disfavour  is  shown  to  the  appli* 
can^  and  great  hiurdship  inflicted  on  him.  I  remember 
a  case  where  an  honourable  baronet,  lately  deceased, 
was  charged  with  having  embezzled  and  almost  stolen 
money  to  a  large  amount;  and  in  the  same  libel  he  was 
charged  with  having  been  guilty  of  having  taken  more 
than  the  legal  rate  of  interest  in  India.  The  court  of 
King's  Bench  granted  the  rule  on  his  affidavit,  but 
they  found,  on  spelling  it  afterwards,  when  cause  came 
to  be  shown,  that  he  had  not  denied  the  usury,  though 
he  had  denied  the  peculation,  amounting  indeed  to 
theft,  and  at  any  rate  an  indictable  felony,  and  they 
discharged  the  rule.  It  was  here  impossible  to  say 
that  he  did  not  8u£Per  rather  than  gain  by  the  appli- 
cation ;  he  did  not  care  for  the  charge  of  usury,  but 
for  the  other  and  heavier  charge;  and  because  he 
could  not  deny  the  comparatively  trifling  charge,  he 
went  out  of  court  as  if  the  whole  had  been  true.  In 
the  case  of  an  Irish  baronet  for  whom  I  was  of  counsel 
abo  with  Mr.  Baron  Parke,  the  charge  was  a  breach  of 
duty  as  high  sheriff  at  an  election  in  Ireland,  from 
corrupt  motives.  He  proved  every  thing  to  be  false, 
and  wilfully  false,  from  the  beginning  to  the  end  of 
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the  libel;  but  he  could  not  disprove  the  charge  of 
error  in  judgment,  as  to  the  time  when  the  troops  and 
the  police  were  called  out  The  court  of  King's 
Bench,  to  the  great  regret  of  the  counsel,  discharged 
the  rule;  but  they  discharged  it  at  the  cost  of  the 
defendant  It  was  a  libel  of  an  aggravated  nature,  in 
a  speech  made  by  a  member  in  the  house  of  commons, 
and  made,  as  was  sworn,  and  not  denied,  in  the'  pre- 
sence of  no  person  who  was  enabled,  by  his  knowledge 
of  the  facts,  to  answer  it ;  and  a  copy  of  the  speech 
was  also  sworn  to  have  been  sent  to  a  newspaper,  and 
yet  he  got  off  by  paying  the  costs  of  the  application. 

5.  Your  lordship  is  aware  the  court  of  King's  Bench 
has  relaxed  the  rule  of  late  ? — I  believe  they  have  of 
late ;  since  I  left  that  court 

6.  Is  your  lordship  aware  that  the  court  of  King's 
Bench  in  Ireland  never  adopted  the  rule  to  that  ex- 
tent ? — I  belive  they  never  did. 

?•  In  a  case  in  which  a  member  of  parliament  was 
the  applicant,  there  were  several  material  allegations 
in  the  libel  which  were  not  negatived  by  him,  but  that 
which  was  negatived  being  highly  calumniatory  the 
court  granted  the  information? — That  was,  I  think,  a 
very  wise  and  just  course, 

8.  Is  not  that  giving  the  court  an  extreme  latitude, 
and  making  the  uncertainty  of  the  law  of  libel  still 
more  uncertain  ? — I  think  it  is  giving  the  court  a 
great  latitude;  but  that  is  a  latitude  which,  judging 
for  myself  as  counsel  for  a  party,  I  should  be  willing 
to  give  to  it.  Nothing  can  be  more  satisfactory  in 
some  important  respects  than  this  proceeding.  Where 
a  person  sees  a  publication  charging  him  with  a 
heinous  offence  which  he  knows  to  be  utterly  false,  it 
is  a  great  relief  to  him  that  he  can  instantly  get  a 
remedy,  for  it  is  festinnm  remedium,  except  in  the 
course  of  the  long  vacation ;  he  can  immediately  pro- 
ceed ;  he  discharges  his  mind  by  instantly  making  an 
affidavit ;  he  then  receives  the  consolation  of  hearing 
the  court  express  a  strong  opinion,  which  in  such  cir- 
cumstances they  never  fail  to  do,  in  his  favour ;  he 
then  defies  his  adversary  to  prove  the  falsehood ;  his 
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advenuy  is  dated  to  it,  and  uideaB  he  can  do  so  he 
most  sabmit  to  the  infonnatioii.  This  I  have  gene* 
rally  found  to  be  by  £ur  the  most  satisfactory  of  all  the 
remedies  given  by  Law  to  persons  de&med.  It  is  made 
lo  depend  upon  a  court  of  honour,  not  precisely  like 
a  jury,  which  is  not  so  well  adapted  to  be  a  court  of 
honour  as  four  men,  generally  of  the  superior  classes 
of  society,  by  whom  character  is  most  valued.  A  jury 
is  very  apt  to  afford  an  inadequate  compensation  in 
damages.  They  talce  into  connderaticm  the  ciivum- 
stances  of  the  defendant,  and  as  libelling  has  become 
very  much  of  a  traffic,  driven  by  setting  up  men  of 
straw  to  publish  the  libel,  the  real  culprit  escapes,  and 
those  tools  proving  their  wretched  circumstances,  as 
for  instance  that  they  are  already  in  the  King's  Bench 
or  Fleet  prison,  get  off  for  lOl.  or  40«.,  and  then  it  is 
said  that  the  value  of  the  person's  character  has  been 
assessed  by  a  jury  of  the  country  at  10/.  or  40s,  I 
will  not  assert  that  it  is  a  right  or  a  wrong  feeling,  but 
I  speak  from  a  pretty  large  experience,  for  I  do  not 
believe  I  was  ever  at  the  bar  one  week  that  I  did  not 
answer  cases  or  attend  consultations  on  libels  which 
never  came  into  court,  and  I  have  uniformly  found  it 
to  be  the  case  that  nobody  liked  an  action  hidf  so  well 
as  a  proceeding  by  information. 

9.  When  your  lordship  says  that  the  prosecutor 
challenges  the  defendant  to  prove,  you  confine  that  of 
course  to  the  mere  answering  by  affidavit? — Yes,  of 
course  without  cross-examination;  and  that  is  rather 
an  injury  to  the  prosecutor,  and  in  which  the  law 
leans  against  him ;  as  it  is  only  on  the  affidavits  with- 
out cross-examination  that  all  turns ;  and  as  the  defen- 
dant swears  last,  the  rule  is  discharged  on  his  affidavit. 
That  is  another  disadvantage  of  the  law  of  libel,  and 
one  weighing  against  the  prosecutor  and  favouring  the 
defendant.  I  knew  a  case  myself  where  on  affidavits  a 
new  case  was  made :  the  applicant  was  charged  with 
cowardice ;  he  being  a  military  gentleman  retired,  and 
being  most  respected  by  all  in  the  county,  he  denied 
the  charge  explicitly ;  but  the  defamers  changed  the 

ground  of  attack,  and  in  their  affidavits  against  the 
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rule  Aey  swore  that  he  had  refused  to  fight  a  man, 
and  produced  tea  affidavits  to  this  effect.  It  is  need- 
less to  say  that  this  was  utterly  false,  and  was,  as 
regarded  its  substance  and  effect,  in  truth  a  great 
aggrayation  of  the  original  libel ;  for  the  person  whom 
he  had  refused  to  fight  was  a  peasant,  a  serrant,  or 
some  one  whom  no  one  could  seriously  think  of  fight- 
ing, and  who  had  been  induced  to  send  a  challenge  for 
the  purpose  of  enabling  others  to  defame  the  prose- 
cutor* I  produced  affidavits  in  abundance  to  prove 
this,  but  the  court  said  they  could  not  listen  to  them 
or  suffer  them  to  be  filed,  and  the  rule  was  discharged 
of  course. 

10.  In  the  court  of  King's  Bench  in  Dublin,  if  any 
fact  is  alleged  in  the  affidavits  not  expressly  charged 
in  the  libel,  which  may  bear  out  the  libel  by  construc- 
tion, but  which  is  not  necessary,  they  allow  supple- 
mental affidavits,  with  power  to  reply  ? — Nothing  can 
be  more  strict  than  our  law  is  in  this  country  on  this 
point  They  never  allow  an  affidavit  in  reply,  unless, 
perhaps,  in  the  case  of  an  officer  of  the  crown,  who 
sometimes  applies,  but  in  another  stage,  namely,  when 
parties  are  brought  up  for  judgment,  to  be  allowed  to 
swear  in  reply.  But  the  court  will  never  allow  the 
prosecutor  to  reply  to  the  affidavits  on  behalf  of  the 
defendant  on  showing  cause  against  a  rule.  I  have 
known  hundreds  of  instances  where  the  liberty  of  put- 
ting in  affidavits  in  reply  was  refused,  and  the  rule  is 
considered  quite  peremptory ;  and  if  the  party  moves 
for  a  new  rule,  the  court  will  refuse  it,  as  I  saw  very 
lately  in  the  court  of  King's  Bench.  They  said  you 
must  proceed  by  indictment,  one  rule  having  been 
already,  discharged.  Indeed  the  restriction  as  to  the 
time,  within  which  you  must  move  would  generally 
preclude  any  second  application.  It  must  always  be 
before  a  circuit  has  pass^. 

11.  Is  there  not  this  inconvenience  as  to  the  prac- 
tice of  proceeding  by  information,  that  the  court, 
having  once  granted  an  information  incurring  the 
expense  of  a  trial,  the  man  against  whom  the  criminal 
information  was  upon  debate  granted  was  afterwards 
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aoquitted  ? — ^Yes ;  I  have  seen  that  happen^  and  X 
have  kDown  convictioiu  on  which  no  judgment  conki 
be  had.  I  recollect  an  instance  of  a  prosecntor,  a 
magistrate,  who  obtained  his  criminal  information  on 
affidavit,  but  made  such  a  figare  when  under  cross^ 
examination  on  the  trial  that  he  did  not  venture  to 
bring  up  the  defendant  for  jndgment,  though  there 
was  a  conviction. 

12.  Was  that  a  case  of  disputed  fiicts  on  contradic- 
tory affidavits  ?-*-Ye8,  it  was  very  much  contested  by 
contradictory  affidavits,  and  had  been  thoroughly  dis- 
cussed. 

13.  There  was  a  conviction  in  that  case  ?  —Yes ;  but 
I  have  known  instances  of  acquittals. 

14.  In  the  case  where  that  arose  the  prosecutor  was 
inculpated  upon  his  own  showing  ? — He  was  on  exa- 
mination.vivi  voce  a  good  deal  discredited  ^  on  affidavit 
he  had  it  all  his  own  way,  but  he  had  it  not  all  his  own 
way  when  he  came  to  be  examined  viva  voce. 

15.  There  was  a  difference  in  favour  of  the  prose- 
cutor as  to  granting  the  rule ;  as  far  as  the  affidavits 
went,  the  want  of  cross-examination  was  favourable  to 
the  prosecutor  ? — Certainly. 

16.  Is  not  the  great  expense  of  a  criminal  infor- 
mation always  most  harsh  upon  the  defendant? — ^I 
confess  I  do  not  feel  that  much.  If  a  person  chooses 
to  publish  libeb  on  another's  character  he  is  not 
deserving  of  very  great  favour. 

17.  Your  lordship  would  not  allow  the  prosecutor  to 
assess  a  fine  upon  him  by  putting  him  to  this  great 
additional  expense  ? — It  is  the  law  and  the  course  of 
the  court  that  assesses  the  fine  upon  him.  The  prose- 
cutor does  not  award  the  amount  of  the  expense ;  he 
chooses  that  course  rather  than  the  other,  but  the 
expense  is  not  a  great  deal  larger  than  in  the  action, 
considering  that  in  the  action  there  are  costs.  Taking 
it  altogether  it  is  favourable  to  the  defendant,  for  this 
reason,  that  it  produces  a  communication  between  the 
parties,  and  terms  are  suggested  or  imposed  by  the 
court.  The  defendant  is  better  off  in  point  of  ex- 
pense, generally  speaking.     It  frequently  turns  out 
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that  he  makes  an  apology  under  the  advice  of  his 
counsel,  and  has  to  pay  the  expense  of  the  rule,  which 
is  8/.  or  lOLf  and  gets  off. 

18.  The  question  refers  to  a  particular  case,  in  which 
there  is  raUier  another  difficulty  of  law,  a  criminal 
information  filed  against  the  defendant  for  challenging 
to  fight  a  dueL  He  pleaded  guilty,  but  the  expense 
amounted  to  200/L? — That  was  not  under  the  law  of 
libeL  A  challenge  to  fight  a  duel  is  not  a  libel ;  it  is  a 
provocation  to  commit  a  breach  of  the  peace. 

19.  The  information  filed  against  him  was  an  infor- 
mation also  for  a  libel ;  the  two  things  were  lumped 
together  ? — Two  offences  may  be  united  in  one  letter. 
I  should  say  I  have  not  seen  this  in  practice  weigh  too 
hard  upon  the  defendant.  Surely,  a  challenge  to  a 
person  to  fight  is  a  very  great  offence.  The  court  of 
King's  Bench  would  never  have  granted  that  rule,  and 
he  was  ill  advised  if  he  did  not  at  once  resist  it,  if  there 
had  been  a  provocation  to  send  a  challenge;  for 
instance,  if  any  scurrilous  expressions  had  been  used, 
such  as  scoundrel,  liar,  and  so  on,  the  court  would  not 
have  granted  the  information,  but  have  left  him  to  his 
indictment,  and  he  would  have  had  his  costs  to  pay ; 
but  the  case  put  is  that  of  about  the  greatest  offence  a 
man  can  commit,  the  sending  a  challenge  without 
justification.  The  case  I  apprehend  is,  that  the  person 
who  sent  the  challenge  was  the  beginner  of  the  fray, 
or  the  court  thought  so.  If  tlfe  court  decided  accord- 
ing to  law,  the  man  must  have  been  the  challenger  who 
gave  the  offence ;  and  if  so,  I  should  ask,  can  a  much 
graver  offence  be  committed  than  to  seek  a  man's 
valuable  life,  by  setting  your  own  worthless  life  against 
it,  after  having  defamed  him  ? 

20.  Has  your  lordship  known  a  case  in  which  the 
prosecutor  swore  positively  that  he  was  not  guilty  of. 
the  charge  contained  in  the  libel,  and  where  the  pub- 
lisher swore  with  equal  positiveness  that  the  prosecutor 
was  guilty,  and  the  court  in  that  case  sent  the  matter 
to  trial? — The  principle  of  the  court  has  sometimes 
been  held  to  be,  thaft  it  should  make  the  rule  absolute 
on  showing  cause,  if  the  prosecutor  shall  have  com- 
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pletdy  purged  himaelfy  by  poattrely  denying,  without 
equivocation,  the  charge  made  by  the  libel,  and  that 
nothing  is  sworn  on  the  other  side  which  palliated  or 
justified  the  charge ;  but  I  think  the  sounder  doctrine 
is,  that  if  the  court  think  it  remains  doubtful,  they  will 
send  the  case  to  trial;  but  if  they  think  that  the  prose- 
cutor has  sworn  falsely,  and  bdieye  the  defendant,  they 
dischai^  the  rule.  They  have  adopted  this  course  i£ 
late  years— sometimes  tiiey  discharge  it  with  costs 
against  the  party  preyailing ;  they  dischai^e  the  role 
at  the  defendant  s  costs,  because  they  say  there  is  not 
enough  of  merits  in  the  prosecutor  to  send  the  defen- 
dant to  trial,  and  yet  there  is  quite  enough  of  demerit 
in  the  defendant  to  make  him  pay  the  costs.  I  never 
knew  a  party  grumUe  at  paying  those  costs;  they 
always  found  it  much  better  than  an  action.  I  hold  an 
action,  as  now  framed,  a  very  unsatisfactory  mode  of 
reparation. 

21.  Does  not  your  lordship  conceive  this  additional 
inconvenience  would  follow  in  the  case  referred  to,  that 
the  libel  being  undoubtedly  publidied,  and  the  prose- 
cutor not  attending  himself,  which  he  need  not  do  at 
the  trial,  but  only  proving  the  publication,  and  the 
advantage  of  cross-examination  being  lost  in  the  case, 
but  the  defendant,  who  has  sworn  to  the  truth  of  the 
hbel,  may  be  convicted,  because  he  cannot  give  the 
truth  in  evidence  ? — The  only  discussion  of  the  truth 
or  falsehood  is  in  the  court  of  King's  Bench,  before 
the  rule  is  made  absolute,  for  the  moment  the  informa* 
tion  is  granted  the  truth  of  the  matter  b  no  longer 
issuable ;  and  though  there  were  at  one  time  conflicting 
decisions,  it  is  now  settled  that  the  court  will  not,  in 
the  case  of  a  criminal  information,  allow  a  subsequent 
affidavit  to  the  truth  or  falsehood  on  bringing  up  for 
judgment.  This  was  tried  in  the  case  of  Rex  v. 
Finnerty,  1811,  and  it  was  in  that  and  in  other  cases 
so  established  as  to  be  now  a  fixed  rule ;  but  in  case  of 
indictment,  contrary  to  the  opinion  held  by  many,  the 
court  have  lately  allowed  affidavits  of  the  truth,  on  the 
defendant  being  brought  up  for  judgment. 

22.  Your  lordship  is  aware  that  all  the  circumstances 
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relative  to  the  publication  of  a  libel  can  be  given  in 
evidence  ? — All  the  collateral  circumstances ;  every 
thing  relating  to  it,  except  the  truth ;  and  I  hold  that  to 
be  the  greatest  absurdity  in  the  whole  libel  law,  or  in 
almost  any  branch  of  the  law.  For  whereas  the  utmost 
which  can  be  said  against  making  the  truth  evidence 
is,  that  it  is  not  in  all  cases  a  decisive  test ;  yet  if  it  is 
only  an  unilateral  test,  that  is,  if  in  all  cases  a  proof  of 
falsehood  must  show  the  malus  animus,  and  that  the 
party  must  consequently  be  convicted  upon  publication 
being  proved,  surely  it  is  no  reason  for  excluding  so 
material  a  circumstance  from  the  knowledge  of  the 
court  and  jury,  although  it  be  true  that  in  some  cases 
a  proof  of  the  truth  would  not  be  decisive  of  the  inno- 
cence of  the  defendant.  I  am  quite  clear  that  the 
truth  ought  not  to  be  made  decisive  either  in  civil  or 
eriminal  proceedings ;  for  cases  may  be  put  where  the 
truth,  instead  of  being  a  justification,  would  not  even 
be  any  mitigation,  nay  where  it  would  be  an  aggrava- 
tion. I  will  suppose  the  case  of  a  woman  who,  in  early 
Ufe,  when  a  girl  of  sixteen  or  seventeen,  in  Cornwall* 
had  a  bastard  chUd;  she  then  is  reclaimed,  and 
becomes  a  respectable  person ;  removes  to  another 
part  of  the  country,  and  when'  she  is  the  mother  of  a 
family,  to  make  the  case  stronger,  some  man  with 
whom  she  has  refused  to  lie  shall  then  say,  ^^  If  you  do 
^'  not,  I  will  publish  your  shame,  by  letting  that  be 
'^  known  which  happened  in  Cornwall ;"  and  he  then 
publishes  in  Northumberland  that  she  once  had  a 
bastard  child.  Everybody  who  hears  this  case  put, 
and  it  is  not  at  all  an  impossible  one,  must  be  aware 
that  the  truth,  to  every  well-regulated  mind,  so  far 
from  being  a  mitigation,  would  be  a  very  great  aggra- 
vation ;  yet,  as  the  law  stands,  she  could  not  obtain  a 
criminal  information,  because  she  could  not  negative 
the  charge,  and  she  could  not  proceed  in  an  action  for 
damages,  because  the  truth  might  be  pleaded  and 
proved.  My  opinion  has  always  been,  that  the  truth 
ought  to  be  capable  of  being  given  in  evidence  under 
the  general  issue,  with  a  specific  notice  to  confine  the 
defendant  to  certain  points,  and  to  give  the  plaintiff  or 
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prosecator  fall  notice  of  what  he  must  be  prepared  to 
meet.  As  the  pleaders  say  of  set-off,  that  it  should  be 
almost  as  certain  as  a  declaration,  so  this  notice  should 
be  almost  as  certain  as  a  plea  of  justification.  Were 
this  change  made,  I  should  say  that  the  law  of  libel 
would  be  put  on  an  infinitely  better  and  more  rational 
footing  than  it  now  stands  on.  I  would  therefore  in 
no  case  and  in  no  form  of  proceeding,  civil  or  criminal, 
have  the  proof  of  the  truth  to  be  conclusive,  but  only 
competent  evidence,  with  notice ;  then  the  court  would 
judge  whether  it  amounted  to  a  justification,  or  a 
mitigation,  or  an  aggravation,  or  wa^  neutral.  False- 
hood, in  almost  every  case  that  can  be  conceived, 
would  be  decisive  of  guilt ;  the  truth  might  be  decisive 
of  innocence,  or  it  might  not. 

23.  Does  not  your  lordship  consider  it  an  objection 
to  a  criminal  information  that  the  party  is  obliged  to 
swear  to  the  falsehood  of  the  charge  ? — So  far  from  it, 
in  this  consists  the  very  perfection  I  ascribe  to  criminal 
information.  It  is  only  because  the  truth  is  a  neces- 
sory  condition  precedent  to  obtaining  the  rule  and  to 
making  it  absolute  that  this  proceeding  vindicates 
character.  It  is  from  the  circumstance  of  the  person 
defamed  being  obliged  to  purge  himself  on  oath  that 
a  criminal  information  becomes  a  reparation  to  his 
injured  character  and  a  solace  to  his  wounded  feelings. 
Were  he  able  to  obtain  the  rule  and  make  it  absolute 
without  denying  the  truth  it  would  cease  to  be  any 
reparation  at  all ;  it  would  be  as  bad  as  the  remedy  by 
indictment. 

24.  Those  who  do  not  apply  for  a  criminal  in- 
formation may  be  supposed  to  refrain  from  doing  so 
because -they  must  admit  the  truth  of  the  charge? — 
Undoubtedly ;  and  if  those  who  do  apply  receive  the 
slightest  benefit  from  that  vindication,  diose  who  do 
not  apply  must  be  subject  to  that  consequence.  It 
would  be  no  test  of  a  man's  innocence  if  this  were 
not  so. 

25.  The  inconveniences  of  the  present  system  would, 
in  your  lordship's  opinion,  be  in  a  great  degree  ob- 
viated by  allowing  the  truth  to  be  given  in  evidence 
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under  the  general  issue? — Very  much.  My  opinion 
isy  that  if  that  were  allowed,  one  of  the  distinguishing 
excellences  of  criminal  information  would  no  longer 
belong  to  it ;  and  the  same  benefit  would  be  obtained 
by  an  indictment  which  you  now  have  by  an  action ; 
it  would  defy  the  slanderer  to  prove  his  charge ;  but 
then  the  proceeding  by  criminal  information  would 
still  have  the  other  great  advantage  which  I  before 
explained ;  it  would  still  be  the  only  mode  by  which, 
where  the  ofience  is  known  to  the  guilty  parties  alone, 
they  ceuld  absolve  themselves  upon  oath.  Indictment 
for  libel  is  now  subject  to  both  objections ;  the  change 
would  remove  one  of  them.  At  present  a  man  who 
indicts  for  libel  is  taken  to  admit  the  truth ;  and  I  was 
once  counsel  at  Guildhall  with  Sir  James  Scarlett, 
shortiy  before  I  quitted  the  bar,  where  a  very  respect- 
able merchant,  not  being  able  to  bring  an  action  or  to 
clear  himself  on  oath,  indicted  a  person  for  charging 
him  with  employing  in  trade  the  fortunes  of  wards 
committed  to  his  care  as  guardian.  We  convicted  the 
person,  because  he  could  not  give  the  truth  in  evidence, 
but  I  do  not  think  we  ever  brought  him  up  for  judg- 
ment, because  the  fact  of  the  prosecutor  having  for  a 
time  misapplied  the  trust  fund,  though  he  had  after- 
wards restored  it  fully  and  with  interest,  could  not  have 
been  denied. 


The  right  honourable  the  Lord  High  Chancellor  was 

further  examined. 

57.  Is  there  any  thing  that  your  lordship  wishes  to 
state  to  the  committee  with  reference  to  the  subjects 
upon  which  you  expressed  an  opinion  upon  the  former 
days  ? — I  observe,  in  looking  over  the  evidence  which 
I  gave  upon  the  three  last  days,  that  I  omitted  to  state 
two  particulars;  one  respecting  the  proposed  alter- 
ation in  the  law  of  libel,  by  allowing  the  truth  to  be 
given  in  evidence,  and  the  other  respecting  the  kind  of 
obstructions  which  are  thrown  in  the  way  of  publishers 
by  the  act  passed  in  the  year  1799,  the  39th  of  George 
the  Third.    With  respect  to  the  first  matter,  I  omitted 
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to  mention  a  remarkable  instance  of  the  great  ab- 
surdity of  the  present  law,  and  the  great  injustiee 
which  arises  from  the  practice  under  it.  A  very 
short  time  before  I  left  tiie  bar  I  had  occasion  to  see 
a  case  of  libel  tried  in  the  court  of  King's  Bench 
(I  was  indeed  of  counsel  for  the  defendant).  The 
publisher  of  a  newspaper  was  prosecuted  by  indict- 
ment for  having  stated  a  fact,  namely,  that  a  person 
teaching  in  a  public  institution  had  been  convicted  of 
forgery  in  Prance,  and  sentenced  to  work  in  irons.  As 
leading  for  the  defendant,  I  either  admitted  the  pub- 
lication or  saw  it  easily  proved,  and  then  rested  my 
case  on  negativing  midice;  and  for  this  purpose  I 
offered  to  prove  that  the  statement  was  merely  a  refer- 
ence to  a  known  fact.  I  produced  with  that  view  the 
most  satisfactory  evidence  tiiat  could  possibly  be  given, 
for  it  was  an  office  copy,  or  rather  exemplification,  for 
it  was  under  the  seal  of  the  court,  of  the  record  of  the 
conviction,  by  which  it  appeared  that  the  individual 
had  been  tried  for  forgery,  convicted,  and  sentenced 
to  work  in  the  galleys  or  on  the  streets,  with  a  chain 
round  his  leg,  for  forgery.  Mr.  Justice  Littledale,  who 
then  sat  for  the  loni  chief  justice,  rejected  the  evi- 
dence, which  he  was,  by  the  undoubted  law,  bound 
to  do,  and  the  defendant  was  convicted,  just  as  if  he 
had  been  the  author  of  a  &lse,  scandalous,  and  ma- 
licious libeL  The  prosecutor,  however,  did  not  choose 
to  run  the  risk  of  having  this  given  in  evidence  in 
mitigation  of  punishment,  and  he  never,  as  far  as  1 
know,  brought  up  the  defendant  for  judgment 
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Evidence  of  Lord  Denman. 


The  Lord  Deaman,  a  member  of  the  committee,  is 

examined  as  follows : 

405.  Will  your  lordship  state  whether,  in  your 
opinion,  the  present  law  respecting  defamation  and 
libel  should  be  in  any  respect  altered  ? — Yes,  I  think 
it  ought  to  be,  in  several  respects.  I  think  that  there 
ought  to  be  some  consideration  whether  the  distinction 
should  continue  as  it  is  now,  by  which  matters  which 
would  not  be  the  subject  of  actions  if  spoken  are  the 
subject  of  actions  if  written. 

406.  Does  not  your  lordship  also  think  that  it  is  an 
injudicious  distinction  which  is  taken  as  to  prosecu- 
tions, that  words  should  not  be  liable  to  prosecution, 
whereas  a  written  libel  is? — I  am  disposed  to  think 
that  words  should  never  be  prosecuted  unless  they 
tend  immediately  to  a  breach  of  the  peace. 

407*  Does  your  lordship  consider  that  it  is  a  judi- 
cious distinction,  and  a  well-grounded  distinction, 
which  the  law  takes  with  respect  to  actions,  between 
words  that  impute  an  indictable  olSence  and  words 
which  only  generally  vituperate  character? — The  use 
of  many  words  which  do  not  impute  an  indictable 
offence  ought  to  be  considered  as  libellous. 

408.  And  actionable  accordingly?— And  actionable. 

409.  Does  your  lordship  consider  that  whatever 
tends  to  take  away  a  man's  character  ought,  without 
reference  to  an  indictable  offence  being  imputed  or 
not,  to  be  made  the  subject  of  an  action  ? — ^Whatever 
can  be  truly  said  to  lower  his  character  in  the  estima* 
tion  of  just  and  considerate  men,  such  as  I  assume  the 
jury  would  be. 

410.  Does  your  lordship  consider  that  in  all  pro- 
secutions the  truth  ought  to  be  given  in  evidence  ? — 
No ;  I  think  certainly  not 
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411.  Not  as  an  iDgredient  in  justification  ? — I  think 
not ;  I  think  there  are  many  cases  in  which  it  ought 
not  to  be  considered  at  alL 

412.  That  it  ought  to  t>e  wholly  withdrawn  from 
the  jury  ? — Yes. 

413.  Can  your  lordship  state  any  case  in  which  it 
would  be  just  as  criminal  to  make  a  charge  against  a 
man's  character  if  it  were  false  as  if  it  were  true? — 
When  I  say  wholly  withdrawn,  I  mean  in  the  question 
of  guilty  or  not  guilty.  I  think  that  there  may  be 
some  distinction  possibly  in  every  case  arising  from 
the  truth  of  the  imputation.  But  I  am  of  opinion  that 
it  would  not  be  safe  to  forsake  the  old  principle,  that  a 
tendency  to  a  breach  of  the  peace  is  really  a  substan- 
tial evil,  and  that  the  publication  of  libellous  truth 
with  that  probable  result  ought  to  be  considered  as  an 
olSence. 

414.  Does  not  your  lordship  consider  that,  keeping 
that  principle  as  to  a  breach  of  the  peace,  still  the 
truth  or  falsehood  should  go  to  the  jury,  inasmuch  as 
if  there  were  no  other  reason  for  it,  it  is  an  unilateral 
test,  because  the  falsehood  would  at  once  prove  the 

Farty  guilty? — No;  I  am  not  prepared  to  say  that, 
rather  think  that  mere  invective  and  scandal,  from 
which  violence  is  likely  to  arise,  should  be  considered 
as  an  offence. 

415.  Does  your  lordship  think  that  in  no  case  the 
truth  ought  to  go  to  the  jury  upon  the  question  guilty 
or  not  guilty?—!  am  not  prepared  to  say  that 

416.  Does  your  lordship  see  that  any  line  can  be 
drawn  as  to  cases  in  which  the  truth  might  be  given  in 
evidence,  and  cases  in  which  it  ought  to  be  excluded  ? 
— My  present  impression  is,  that  the  truth  should  not 
be  given  in  evidence  with  a  view  to  justify,  and  that 
it  ought  not  to  be  admitted  as  a  justification  so  as  to 
entitle  the  party  to  an  acquittal,  unless  there  was  a 
lawful  occasion  for  publishing  the  libel. 

417.  In  that  case  the  truth  would  be  material  ? — In 
that  case  the  truth  might  be  all  in  alL 

418.  Is  your  lordship  of  opinion  that  the  truth  ought 
in  every  case  to  be  given  in  evidence  upon  the  party 
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being  brought  up  for  judgment^  or  upon  the  question 
as  to  the  punishment  to  be  awarded  ? — I  think  it  might 
be  possible  to  conceive  eases  in  which  the  truth  would 
hardly  go  in  mitigation  at  all,  and  in  which,  therefore, 
the  party's  character  ought  not,  perhaps,  to  be  called 
into  question. 

419.  Would  it  not  be  a  safe  rule  that  in  every  case 
it  might  be  given  in  evidence,  and  then  the  court,  not 
the  jury,  would  have  to  consider  of  its  weight  ? — I  am 
not  disposed  to  think  so.  I  consider  that  the  publi- 
cation of  a  libel  with  a  view  to  a  breach  of  the  peace, 
and  which  is  likely  to  produce  that  effect,  is  in  itself 
an  offence,  and  I  am  extremely  loath  to  say  that  the 
commission  of  that  offence  is  to  give  the  offender  a 
jurisdiction  over  the  character  of  the  person  assailed. 

420.  Then  is  it  your  lordship's  opinion  that  in  no 
case  the  truth  ought  to  be  given  in  evidence,  either 
upon  the  issue  of  guilty  or  not  guilty,  or  upon  the 
question  of  the  amount  of  punishment  ? — No ;  I  think 
there  are  many  cases  in  which  it  ought  to  be  given  in 
evidence. 

421.  Can  your  lordship  suggest  in  what  way  the 
line  can  be  drawn,  so  as  to  show  the  cases  in  which 
it  should  be  given,  and  the  cases  in  which  it  should  be 
excluded  ? — I  think  it  would  be  very  difficult 

422.  Are  you  of  opinion  that  in  every  case  the 
truth  should  operate  as  a  justification  to  an  action  ?— * 
No,  I  am  not  of  that  opinion. 

423.  Are  you  of  opinion  that  the  truth  might  always 
be  given  in  evidence  in  the  case  of  an  action  to  go  to 
the  jury  ? — No,  I  am  not  of  that  opinion. 

424.  Are  you  of  opinion  that  a  line  might  be  drawn 
to  distinguish  the  cases  in  which  the  truth  might  be 
given  in  evidence,  and  in  which  it  might  not  be  given 
in  evidence  ? — That  would  be  a  difficult  thing  to  do; 
but  I  think  such  line  might  be  drawn. 

425.  Is  your  lordship  satisfied  with  the  present  state 
of  the  law,  in  which  truth  is  in  all  cases  excluded  ?-« 
The  rules  I  think  .do  not  operate  generally  unjustly. 

426.  Ought  not  the  truth  to  be  always  given  in 
evidence,  though  not  upon  the  question  of  guilty  or. 
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not  guilty,  yet  upon  tbe  damages  ?^No ;  I  doubt  that, 
for  the  reason  I  have  given.  I  can  conceive  of  a 
malicious  persecution  by  libel  of  a  man  guilty  to  a  cer^ 
tain  extent  of  something  of  which  he  may  be  justly 
ashamed,  without  any  Ycry  beneficial  consequences, 
but  solely  for  the  benefit  of  the  libelling  party,  or  to 
gratify  his  malignity,  in  either  of  which  cases  I  think 
he  should  derive  no  protection  from  being  able  to 
prove  the  truth. 

427.  Would  it  not  be  safe  always  to  allow  it  to  be 
given  in  evidence*  but  to  leave  it  to  the  judge,  and  to 
the  jury  under  the  judge's  direction,  to  give  such  effect 
to  it  as  he  should  think  reasonable  ? — My  objection  to 
that  is,  that  by  the  mere  fact  of  doing  a  thing  very 
wrong  in  itself  the  party  obtains  a  right  to  challenge 
the  character  of  the  man  whom  he  injures. 

428.  Has  your  lordship  any  thing  further  to  suggest 
upon  this  subject? — ^I  should  wish  to  say  that  the 
result  of  mv  consideration  of  the  subject  generally  is, 
that  a  faithful  report  of  all  proceedings  in  a  court  of 
justice  ought  not  in  any  case  to  be  considered  libellous, 
unless  it  tends  to  corruption  of  manners ;  I  extend  this 
even  to  ex  parte  applications  with  a  view  to  ulterior 
proceedings,  because  I  think  that,  on  the  balance  of 
evils,  that  evil  is  much  less,  and  that  it  is  upon  the 
whole  the  more  desirable  course  even  for  parties 
publicly  questioned. 

429.  Does  your  lordship  consider  that  very  great 
advantage  accrues  to  the  public  and  to  the  adminis- 
tration of  civil  justice  from  the  publication  of  the 
police  reports  ?'^I  have  no  doubt  they  are  extremely 
useful  for  the  detection  of  guilt  by  making  facts  noto- 
rious, and  for  bringing  those  facts  more  correctly  to 
the  knowledge  of  all  parties  interested  in  unravelling 
the  truth.  The  public,  I  think,  are  perfectly  aware 
that  those  proceedings  are  ex  parte,  and  they  become 
more  and  more  aware  of  it  in  proportion  to  their 
growing  intelligence;  they  know  that  such  proceed- 
ings are  only  in  course  of  trial,  and  they  do  not  form 
their  opinion  till  the  trial  is  had.  Perfect  publicity  of 
judicial  proceedings  is  of  the  highest  importance  in 
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other  points  of  view,  but  in  its  effects  on  character  I 
think  it  desirable.  The  statement  made  in  open  co)irt 
will  probably  find  its  way  to  the  ears  of  all  in  whose 
good  opinion  the  party  assailed  feels  an  interest,  pro- 
bably in  an  exaggerated  form,  and  thei  imputation  may 
often  rest  on  the  wrong  person ;  both  these  evils  are 
prevented  by  correct  reports.  With  regard  to  the 
reports  of  debates  in  parliament,  I  cannot  help  enter- 
taining a  strong  opinion  that  no  faithful  report  of  a 
debate  ought  to  expose  the  publisher  to  an  action  or 
to  a  criminal  proceeding.  This  is  a  question  involving 
privilege,  and  therefore  one  of  great  delicacy ;  but  as 
long  as  the  debates  are  practically  public,  it  seems  to 
be  unjust,  and  wholly  inconsistent  with  public  freedom, 
to  subject  their  promulgation  to  punishment. 

430.  Your  lordship  is  aware  that  the  houses  of  par- 
liament consider  that  any  publication  of  any  of  their 
proceedings  is,  strictly  speaking,  a  breach  of  privilege  ? 
— Yes. 

43 !•  And  that  the  argument  in  favour  of  a  pro- 
secutor who  has  been  libelled  in  those  statements  is, 
that  you  cannot  justify  one  offence  by  stating  that  you 
have  committed  another  ?  — Yes ;  as  the  law  now  stands 
it  is  nothing  like  a  justification ;  but  I  am  strongly  of 
opinion  that  it  ought  to  be. 
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Evidence  of  Lord  Abinger. 

The  Lord  Abinger,  lord  chief  baron  of  the  court  of 
Exchequer,  a  member  of  the  committee,  makes  the 
following  statement : 

After  much  consideration  of  this  subject,  I  should 
say  that  it  appears  to  me  to  be  surrounded  with  very 
great  difRculties,  and  that  I  very  much  doubt  whether 
any  attempt  by  specific  measures  to  reform  the  law  of 
libel  would  not  be  found  productive  of  more  incon- 
venience than  the  present  law.  At  the  same  time  I 
am  fally  aware  of  the  defects  of  the  present  law  in  one 
particular,  and  I  should  be  glad  to  see  them  remedied, 
and  that  is  in  permitting  truth  to  be  a  justification  for 
libel  in  the  case  of  an  action  brought  by  the  person 
libelled,  and  also  in  the  exclusion  of  the  truth  by  way 
of  palliation  of  the  libel  which  is  the  subject  of  pro- 
secution. It  appears  to  me  that  in  both  cases  the  law 
might  be  altered  by  a  very  short  bill ;  and  any  attempt 
to  do  more  than  that,  until  that  has  been  accom- 
plished, would  very  likely  entirely  fail.  It  is  well 
known  that  in  an  action  for  a  libel  the  party  who  is 
accused  of  the  libel  may  plead  a  justification,  alleging 
that  the  matters  which  he  states  in  the  libel  are  true, 
and  that  though  they  be  true  nevertheless  they  may 
be  so  injurious  to  the  plaintiff  as  to  furnish  very  just 
ground  for  giving  him  damages.  But  the  law  allows 
the  defendant  to  have  a  verdict  upon  proof  of  the 
truth,  and  the  plaintifi"  is  barred  of  all  remedy. 
Various  cases  occur  to  illustrate  that  inconvenience; 
as  where  some  personal  defect  of  the  party  who  brings 
the  action  is  made  the  subject  of  public  notice  and 
ridicule ;  or  where  some  misconduct  in  any  one  of  his 
family,  which  has  been  forgotten  perhaps,  is  revived, 
and  made  the  ground  of  ridicule  and  censure  upon 
him.  Put  the  case  of  the  father  of  a  family,  whose 
daughter  in  early  life  may  have  been  guilty  of  some 
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indiscretion;  afterwards  she  is  married,  and  has  a 
family,  and  is  respected  in  the  world,  when  some 
ill-natured  fellow,  who  takes  offence  at  something 
that  she  or  her  husband  has  done,  thinks  fit  to  rake 
up  an  event  which  happened  thirty  or  forty  years 
ago,  and  bring  it  before  the  public,  without  any 
motive  whatever,  except  to  gratify  his  own  malice. 
Those  are  cases,  and  there  are  many  of  the  like  nature, 
in  which  it  appears  to  me  that  the  law  ought  to  give 
the  party  injured  redress  by  civil  action,  though  the 
facts  may  be  substantially  true. 

Then,  with  respect  to  public  prosecutions,  it  seems 
to  me  to  be  contrary  to  common  sense  to  say  that  a 
man  is  justly  liable  to  the  same  punishment  whether 
what  he  publishes  be  true  or  false.  It  may  be  very 
true  that  his  publication  may  be  injurious,  whether 
true  or  false ;  but  it  must  always  be  more  injurious  if 
it  be  false,  and  at  all  events  always  less  excusable  if  it 
be  false.  I  see  no  reason,  therefore,  why,  in  the 
administration  of  the  law  of  libel,  on  the  criminal  side, 
the  truth  should  not  be  given  in  evidence  as  a  paP 
liation,  though  not  as  a  justification.  It  appears  to 
me,  therefore,  that  the  most  practical  and  obvious 
improvement  of  the  law  of  libel  would  be  this,  that  in 
all  actions  for  libel  the  party  defendant  should  be 
entitled  to  a  verdict  of  acquittal  upon  proof  that  the 
facts  alleged  are  substantially  true,  and  upon  proof 
that  the  circumstances  binder  which  he  published  them 
made  the  publication  manifestly  necessary  or  useful  to 
the  public,  or  otherwise  justifiable  by  law.  I  use  these 
words,  "justifiable  by  law,"  to  embrace  that  class  of 
cases  already  known  to  the  law,  and  requiring  no  new 
law,  where  the  nature  of  the  communication  is  such 
as  to  excuse  it, — as,  giving  the  character  of  a  servant, 
or  answering  an  inquiry,  which  you  consider  true, 
though  it  may  turn  out  not  to  be  true.  Those  are 
cases  well  known  to  the  law,  and  requiring  no  new 
provision.  Therefore  I  limit  my  clause  to  this,  that 
the  party  should  be  entitled  to  acquittal  upon  proving 
substantially  the  truth  of  the  matter  alleged,  and  such 
circumstances  as  may  show  that  the  publication  was 
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manifestly  necessary  or  useful  to  the  public,  or  such 
other  circumstances  as  would  justify  it   in   law.     I 
entirely  agree  with  Lord  Brougham,  iJiat  that  altera- 
tion should  be  accompanied  with  another  provision, 
that  there  should  be  notice  given  at  a  certain  time 
before  the  trial  of  the  facts   which    the    defendant 
intends  to  adduce  in  order  to  prove  the  truth  of  the 
libel,  and  to  prove  the  other  circumstances.     Then, 
secondly,  I  say,  that  in   a  prosecution  for  libel  by 
information  or  by  indictment,  I  would  allow  the  defen- 
dant, upon  giving  the  same  notice,  the  liberty  to  prove 
the  substantial  truths  of  the  facts  alleged  in  the  libel, 
and  also  such  circumstances  as  rendered  the  publica- 
tion manifestly  necessary  or  useful  to  the  public,  or  in 
other  respects  justifiable  in  law.     That  is  all  I  have  to 
say  upon  the  subject.     For  that  purpose  I  have  pre- 
pared a  sketch  of  a  short  bill,  which  is  as  follows : 
'<  Be  it  enacted,  that  from  and  after  the  passing  of 
'^  this  act,  in  all  actions  for  libel  it  shall  be  no  justifi- 
<<  cation  to  the  defendant  to  prove  the  truth  of  the 
'<  libellous  matters  complained  of,  but  he  shall  be  at 
•*  liberty  to    give   the  truth   in   evidence  upon   the 
*'  general  issue  in  mitigation  of  damages,  with  such 
"  other  facts  as  may  excuse  the  publication,  and  if  the 
'<  truth  of  the  libel  is  substantially  proved,  together 
^*  with  such   other   circumstances  as   shall  make    it 
"  appear  that  the  publication  was  manifestly  neces- 
**  sary  or  useful  to  the  public,  or  otherwise  justifiable 
*<  in  law,  the  defendant  shall  be  entitled  to  a  verdict: 
**  provided    always,    that    to    render    such    evidence 
<*  admissible  the  defendant  shall,  ten  days  before  the 
*^  trial,  give  notice  in  writing  of  the  facts  he  means  to 
^*  adduce  in  evidence^     Be  it  also  enacted,  that  in  all 
^^  indictments  or  informations  for  libel  the  defendant 
*'  shall  in  like  manner  be  entitled  to  an  acquittal  on 
''  giving  evidence^  that  the  matters  contained  in  the 
libel  are  substantially  true,  with  such  other  circum- 
stances as  prove  that  he  was  free  from  all  malice  in 
'^  the  publication,  and  that  the  same  was  manifestly 
"  necessary  or  useful  to  the  public ;  provided  that  the 
*^  defendant  shall  give  the  same  notice  as  aforesaid 
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<^  ten  days  before  the  trial  to  the  prosecutor  or  his 
"  attorney."  It  appears  to  me  that  this  would  remedy 
the  crying  evil  of  the  law  of  libel  at  present  There 
are  a  great  many  circumstances  which  have  been 
detailed  by  Lord  Brougham  in  which  it  is  impossible 
not  to  see  the  very  great  justice  of  his  observations, 
but  along  with  them  the  very  great  difficulty  of  meet- 
ing them  by  any  precise  provision ;  and  in  order  to 
msJ^e  this  committee  practically  useful  I  would  ear- 
nestly recommend  that  its  object  should  be  confined  to 
one  short  view  of  the  case ;  not  to  attempt  too  much ; 
on  which  account  I  should  also  abstain  from  intro- 
ducing any  alteration  in  the  action  respecting  words 
of  scandal.  I  think,  though  that  may  be  improved,  it 
is  better  not  to  mix  it  with  this^  subject  at  present. 
There  is  no  such  crying  evil  in  that  case  as  in  the  law 
of  libel. 
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Evidence  of  Lord  Campbell. 

The  Lord  Campbell,  a  member  of  the  committee, 
makes  the  following  statement : 

I  am  of  opinion  that  the  present  state  of  the  law  of 
libel  in  England  is  very  defective.  With  regard  to 
civil  actions,  I  think  that  the  distinction  ought  not 
to  prevail  between  defamation  by  words  only  and  de- 
famation in  writing.  I  think  that  it  is  absurd  that  a 
woman  of  rank  and  character  may  not  maintain  an 
action  for  words  imputing  to  her  want  of  chastity, 
spoken  in  the  most  public  and  offensive  manner,  and 
that  a  man  cannot  maintain  an  action  for  words  at  a 
county  meeting,  denouncing  him  as  a  liar,  a  coward, 
and  a  scoundrel.  I  think  that  an  action  ought  to  be 
maintainable  for  words  that  tend  to  defame  and 
degrade,  and  that  the  evil  that  might  be  apprehended 
of  frivolous  actions  for  words  being  brought  would  be 
checked  by  the  existing  law,  by  which  no  costs  are 
recovered  by  the  plaintiff  unless  he  obtains  serious 
damages. 

But  I  do  not  think  it  would  be  expedient  to  enact 
that  there  may  be  criminal  proceedings  for  mere  words 
of  defamation,  unless  they  are  spoken  with  the  actual 
intention  of  provoking  a  breach  of  the  peace ;  because 
there  is  no  necessity  for  treating  this  species  of  defa- 
mation as  a  public  crime,  and  no  inconvenience  seems 
to  have  arisen  in  Scotland  from  private  defamation 
being  merely  considered  the  subject  of  an  action  for 
damages. 

I  Uiink  that  the  law  is  defective  at  present  with 
regard  to  civil  actions,  in  saying  that  in  all  cases  the 
truth  shall  be  a  justification.  I  think  there  are  many 
cases  in  which  an  injury  is  done  to  an  individual, 
although  the  words  spoken  may  be  true,  if  they  refer 
to  what  has  happened  many  years  ago, — if  they  refer 
to  personal  defects,  and  to  circumstances  connected 
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with  his  family,  in  which  the  public  have  no  interest 
I  therefore  think  that  where  an  action  is  brought  for 
defamation,  whether  written  or  spoken,  in  addition  to 
an  allegation  of  the  truth  of  the  imputation,  the 
defendant  should  be  bound  to  plead  that  it  was  for 
the  interest  of  the  public  that  he  brought  forward  the 
charge,  or  to  show  some  occasion  justifying  the  speak- 
ing or  writing  the  words,  though  they  be  true. 

I  think  that  it  ought  to  be  made  clear  that  where  an 
action  is  brought  for  defamation  the  defendant  is  at 
liberty  to  prove,  in  mitigation  of  damages,  that  an 
apology  has  been  offered,  or  that  there  were  circum- 
stances connected  with  the  publication  to  a  certain 
degree  to  excuse  the  defendant,  and  to  show  that  little 
injury  has  been  inflicted  upon  the  plaintiff. 

In  prosecutions  for  defamation  I  am  of  opinion  that 
the  truth  should  be  permitted  to  be  given  in  evidence, 
^md  that  it  should  be  left  to  the  jury  to  say  whether  it 
was  for  the  good  of  the  public  that  the  information 
communicated  by  the  supposed  libel  should  be  com- 
municated. I  think  that  the  truth  ought  not  to  be  an 
absolute  justification,  but  that  it  should  be  an  in- 
gredient in  the  defence ;  and  that  the  question  left  to 
the  jury  beyond  the  truth  should  not  be  the  private 
motive  of  the  defendant,  but  the  interest  or  benefit  of 
the  public.  I  think  that  it  is  peculiarly  necessary  that 
the  truth  should  be  admitted  at  the  trial  where  a  pro- 
secution takes  place  by  a  criminal  information  under 
the  authority  of  the  court  of  Queen's  Bench,  because 
there,  as  affidavits  are  admitted  before  the  rule  is 
made  absolute  for  the  criminal  information,  when  the 
trial  comes  on  it  is  stated  to  the  jury  that  the  court 
have  granted  the  information  believing  the  libel  to  be 
false,  and  the  defendant  may  have  the  means  of 
proving  the  imputation  to  be  true  at  the  trial,  although 
he  had  no  such  means  before  the  rule  was  made 
absolute,  because,  as  the  law  now  stands,  he  cannot 
compel  parties  to  make  an  affidavit,  but  he  may  compel 
by  subpoena  the  attendance  of  witnesses  at  the  trial ; 
and  at  present  he  is  under  this  peculiar  hardship,  that 
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at  the  trial  it  is  stated  to  the  jury  that  the  libel  is  false, 
and  he  is  not  permitted  to  show  that  the  imputation 
which  it  contains  is  well  founded. 

It  seems  to  me  that  the  ground  upon  which  it  is  said 
that  private  defamation  is  criminal  is  wholly  fallacious. 
The  ground  generally  alleged  is  that  it  leads  to  a 
breach  of  the  peace.  I  do  not  think  that  that  is  so 
either  on  principle  or  in  practice.  On  principle,  I 
think  that  defamation  is  a  crime  like  theft  or  battery 
of  the  person ;  it  is  doing  an  injury  to  a  member  of 
society,  who  is  entitled  to  the  protection  of  the  law,  and 
the  person  who  perpetrates  that  injury  ought  to  be 
punished  as  an  example  to  others,  to  prevoit  a  repeti- 
tion of  the  offence.  In  practice  prosecutions  for  libel 
are  uniformly  instituted  and  conducted  by  the  party 
injured,  and  merely  with  a  view  of  vindicating  the 
cbaracter  of  the  party  injured,  or  of  having  revenge 
upon  the  libeller,  and  not  in  the  remotest  degree  with 
any  view  to  the  protection  of  the  public  peace. 

There  are  some  other  alterations  in  the  law  upon 
this  subject  which  I  think  might  be  beneficiaL  I 
think  that  it  should  be  declared  and  enacted,  that  a 
fair  account  of  any  proceedings  in  courts  of  justice 
where  the  publication  will  not  lead  to  any  corruption 
of  manners  is  justifiable.  I  think  that  this  should 
extend  to  ex  parte  proceedings  even  before  police 
magistrates,  but  by  no  means  to  proceedings  before 
police  magistrates  where  these  magistrates  have  no 
jurisdiction  whatever  over  the  complaint  that  is  made 
before  them. 

I  think  it  should  be  declared  and  enacted,  that  a 
fair  and  faithful  report  of  proceedings  in  either  house 
of  parliament,  from  which  strangers  are  not  excluded, 
is  justifiable,  and  cannot  be  made  the  subject  of  any 
action  or  prosecution. 

I  think  it  should  be  declared  and  enacted,  that  it  is 
lawful,  during  a  trial  that  lasts  several  days,  to  publish 
the  proceedings  of  that  trial  pending  the  trifd,  as  I 
conceive  this  is  only  a  mode  of  enlarging  the  courts 
and  of  making  the  public  acquainted  with  the  pro-> 
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ceedings  as  if  they  were  actually  present,  and  that  no 
inconvenience  to  the  administration  of  justice  is  liltely 
to  arise  from  this  practice,  but  that  it  is  almost  im- 
possible to  prevent  those  publications,  and  that  there 
is  a  danger  of  their  being  partial  and  defective,  unless 
a  general  liberty  of  this  sort  is  given. 

I  think  that  there  ought  to  be  some  definition  as  to 
what  shall  amount  to  a  publication  of  a  libel ;  at 
present  the  law  upon  that  subject  is  extremely  vague, 
and  that  has  led  to  very  revolting  consequences. 

I  likewise  think  that  there  ought  to  be  some  classi- 
fication of  the  different  sorts  of  libel  and  defamation, 
with  a  graduated  scale  of  punishments ;  and  that  there 
ought  to  be  some  limit  to  the  term  of  imprisonment 
for  the  offence  of  libel,  as  at  present  a  judgment, 
though  unjust,  would  not  be  erroneous,  whereby  for 
the  offence  of  libel  the  defendant  should  be  sentenced 
to  twenty  years  imprisonment. 

With  a  view  to  the  protection  of  public  journals 
which  are  respectably  conducted,  I  think  that  there 
might  be  some  enactment  to  meet  the  case  where, 
without  any  bad  design  or  gross  negligence,  they  pub- 
lish what  may  be  considered  libellous;  and  I  think 
that  it  might  be  right  to  provide  that  they  should  be 
at  liberty  to  plead,  that  without  gross  negligence  and 
without  malice  they  published  the  libel,  that  imme- 
diately they  apologized  or  offered  to  apologize,  and 
that  they  should  under  these  circumstances  be  allowed 
to  pay  a  sum  of  money  into  court  by  way  of  amends  ; 
and  that  if  the  plaintiff  is  not  satisfied  with  that  sum  of 
money  and  proceeds,  and  the  jury  are  of  opinion  that 
the  publication  was  without  malice  and  without  gros^ 
negligence,  and  that  an  apology  has  been  made  or 
offered,  and  that  the  sum  of  money  paid  in  is  sufficient 
by  way  of  amends,  they  shall  find  a  verdict  for  the 
defendant. 

I  think  that  it  would  be  fair  and  expedient  to  enact, 
that  where  on  a  prosecution  for  private  libel  the  defen- 
dant is  acquitted,  he  should  be  entitled  to  recover 
costs  from  the  prosecutor. 
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APPXNDIZy  N^3« 


I  do  not  think  that  there  can  be  any  definition  of 
private  libel  more  specific  than  a  writing  tending  to 
injure  and  degrade  the  character  of  the  person  who  is 
the  object  of  it ;  but  I  think  that,  upon  a  review  of 
the  criminal  law,  there  might  be  a  classification  and 
definition  of  public  libels,  as  they  tend  to  produce 
insurrection  or  resistance  to  the  law,  or  to  undermine 
the  foundations  of  religion,  or  to  corrupt  manners. 
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